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It will be well perhaps to explain the purpose of 
toe book which is herewith submitted to the public. 
For it is neceasaiy, in order to do justice to all con- 
cerned, that the author apprise his readers at the out- 
set that he has not attempted to treat exhaustively of 
the entire domain of administrative law. His inten- 
tion has been rather to set forth, in the first place, the 
la of administrative organizatiou adopted in the 
countries whose law is considered, namely, the 
States, England, France, and Germany, and to 
state, in the second place, somewhat in detail, the means 
of holding this organization up to its work, and of pre- 
venting it from encvoachiug on those rights which have 
been guaranteed to the iudividual by the constitution 
or laws. The treatment of this control over the ad- 
ministration has made it necessary to include a summary 
of the forms and methods of administrative action ; for 
without an understanding of them an adequate con- 
ception of the control over the administration would 
be impossible of attainment. This particular portion 
of the work is confessedly the least complete, but the 
author considers this incompleteness a virtue rather 
than a fault, if he has been able, as he hopes he has, 
in the few pages devoted to this matter, to make it 
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clear to his readers, in what manner the administratit 
acts, and even to suggest in this or in the other portions 
of the work the directions of the action of the admin- 
istration, A detailed consideration of the directions 
of administrative action, as well as of its methods, is, it 
is trne, a necessity for the practising lawyer. It would, 
however, be of slight interest if not a positive disad-- 
vantage to the beginner in the study of administrative 
law ; while the general reader, for whose use this work 
is also intended, would probably be deterred by the 
magnitude of the work presented by such a considera- 
tion from entering upon the study of ail mini strati ve 
law at all. This study the author naturally considers 
to be of the greatest importance. The great problema 
of modern public law are almost exclusively adminis- 
trative in character. While the age that has passed 
was one of constitutional, the present ^e is one of ad- 
ministrative reform. Our modern complex social con- 
ditions are making enormous demands of the adminis- 
trative side of the government, demands which will not 
be satisfied at all or which will be inadequately met, 
unless a greater knowledge of administrative law and 
science is possessed by our legislators and moulders of 
opinion. This knowledge can be obtained only by- 
study, and by comparison of our own with foreign ad- 
ministrative methods. It is in the hope of pointing out 
the way to future students in this subject that the 
following pages have been written. The needs of the 
legal practitioner have been met elsewhere by excellent 
treatises on the most impoi'tant branches of administra- 
tive law, such as that of Judge Dillon on The La/w of 
Municipal Corporations^ that of Judge Cooley on The 
Lmo of Taxation, and that of Mr, Meehem on The La/io 
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_ 1 which the author has placed great r 

ance. The details of foi-eign law also may be found in 
excellent treatises, either French or German, to which 
continual references have been made in the test. Fi- 
nally the bool; has been written with the end in view 
of supplementing the work done by Piofessor John W. 
Burgess in his Political Science and (Jompwatime Qm- 
Hitiitional Law. For this reason as well as owing to 
the lack of space, all matters of a distinctively consti- 
tutional character have been omitted, and the student 
baa been referred to Professor Burgess' work. It is 
only where a comprehension of administrative subjects 
has absolutely required a knowledge of their constitu- 
tional foundations that the author has ventured to treat 
even in the most cursory manner of constitutional 
questions. 

It is only fair to add also that the work was begun 
by first studying with considerable care books on 
• foreign administrative law. This was necessary, owing 
to the complete lack of any work in the English 
language on administrative law as a whole, and was 
possible and profitable owing to the richness of the 
literature of foreign administrative law. After a 
method of treatment had thus been obtained, the 
attempt was made to apply it to American law. 
American conditions necessitated numerous and im- 
portant modifications of this method of treatment, but 
the author is conscious of the fact that a foreign point 
of view will often be noticed, a fact for which, bow- 
ever, he does not consider an apology necessaiy. For 
in the present stage of the study it is to foreign writers 
that we must look for all scientific presentations of the 
subject. 



The author deems it ueceetsaiy to acknowledge hoWi 
much he is indebted to the published works and per- 
sonal influence felt in lectures be has heard, of Professor 
Rudolph von Gneist, of the University of Berlin, Ger- 
many. Great reliance baa been placed also on the. 
excellent work, contained in the Introduction to ths 
Local OonsUtutional History of tlis United States, of 
Professor Howard, of Leland Stanford, Jr., University, 
California, whose conclusions have been in most cases 
accepted without question, and re-stated in the text 
He desires also to express his indebtedness to the many 
friends from whom he has received most helpful sug^ 
gestious, and particularly to Professors John W. 
Burgess and Edwin R. A, Seligmau of Columbia Col- 
lege, and to Doctor Ernst Freund of the New York 
Bar, who have read either all or parts of what he has 
written. The author finally desires to call the atten- 
tion of his readers to the fact that in all of the cross 
references made in the text, the first volume is to be' 
understood unless the number of the volume is given, 

Trusting that an indulgent public will pardon those 
errors which will creep in, notwithstanding the greatest 
care, he submits with hesitation a work on a new 
subject, and hopes that what he has done will at any 
rate have the effect of inducing others to study what 
has been of the greatest interest to him and what he 
believes all interested in social problems should know 
something about. 

Frank J. Goodsow, 

[.UKBiA College, 

September ist, lSg3. 
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BOOK I. 
ITHE SEPARATION OF POWERS. 



CHAPTER I. 



ADMINISTRATION. 



/. — Administration as a futution of government. 

The word administration is used in several seases, 
iliua we speak of tLe administration of an estate, the 
administration of a buaineas, and of the administration 
of government.' In the following pages the word 
administration will be used with reference to govern- 
Dient. But even when used with reference to govern- 
ment, this word has as many as three meanings. In 
■ts widest sense, it is used to indicate the entire activity 
government ; again in a narrower sense, the eu- 
"vity of the government with the exception of 
the legislature ; in a third and narrowest sense, 
'We activity of the government with the exception of 
tie activity of both the legislature and the courts.' 
Administration in this narrowest of senses, which is 
the proper sense for it as indicative of a function of 
Igovernment, is the activity of the executive officers of 

'Sltngel, .ZJrti/jffej Venoaltungsrcchl, i. 
•Kirchenheim, £ii>/flArB«f IB liJj Vtrmallungirechl. a. 
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tte gov«rnmerit. The governinent adminii 
it ftpi)oint8 an officer, instructs its diplomatic 
aaflcsses and collects its taxes, drills its army, 
gates a case of the commission of crime, and execal 
the judgment of a court. Whenever we see the goT 
ernment in action as opposed to deliberation or thi 
rendering of a judicial decision, there we say is ad 
ministration. Administration is thus to be found ifl 
all the manifestations of executive action. The dlree 
tioiis in which this action manifests itself depend 
upon the position of the state and the duties of th 
government. 

Id the first ])lace, the state occupies a position amooj 
other states ; it is a subject of international law, mil 
as such has rights and duties over against other statel 
and must enter into relations with them. The 
agement of tlieae relations calls for certain execntirt 
action. This action constitutes a branch of the gefr 
eral function of administration, viz., the Administra- 
tion of Foreign Relations. 

In the second place, the state must Lave means 
its command to repel any attempts which may b* 
made against its existence or power by other states 
against its peace and order by its own inhabitants. ISI 
other words, it must have an army and in most cases 
navy. The executive action made necessary by the 
existence of a military force constitutes another branch 
of administration, viz., the Administration of Military 
Affairs. 

In the third place, every government must do some 
thing to decide the conflicts which arise between il 
inhabitants relative to their rights. This duty maki 
the existence of courts necessary ; and they in turn r 
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<j-aire executive action, which forms a third branch 
of administration, viz., the Administi-ation of Judicial 
Affairs.^ 

In the fourth place, in order that the government 
may perform all its duties, it must have pecuniary 
means. The management of its financial resources 
forms another and fourth branch of administration, viz., 
the Financial Admioistration or the Administration 
of Financial Affaire. The theories of some political 
philosophers would almost confine the action of govern- 
ment to these branches of administration ; but no 
government was ever actually so confined by its con- 
atitutiou ; and every modem state has recognized that 
it is the duty of the government to further directly 
the welfare, both physical and inteUectual, of its 
M latizens. This it does by the formation and mainten- 
H Uee of a system of means of communication, of an 
wL educational system, of a system of public charity, etc. 
■ How far the action of the government shall estend in 
I tluB direction ; what it shall do and what it shall leave 
III to the private enterprise of its citizens ; are most im- 
tl portant political questions, but questions which must 
m beaoBwered by political and social science.' The duties 
I performed by the government in furthering the wel- 
■I fare of its citizens may be classed together as internal 

' By this term is meant not the decision by the courts themselves of the con- 
tfneisies which may arise, since by the dehnition of the term administration 
*luch has been adopted this branch of governmental activity has been excluded 
bom (be conception of administration ; but the activity of the executive organs 
<J the government to the end that the courts be in existence and in a position 
toditchaige their duties, >'. f. the appointment, discipline, and distribution of 
tbe judges and iheir subordinate officers. This is a side of what is ordinarily 
eiUed the adtniniiitTalion of josticc, which in most countries is easily distingaished 
InMo the rendering of judicial decisions. 
' Cf. Bn^ess. Political Scienec and Comparative Constitutional Lavi, 1., B3, 
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affaire; and the executive action of the govemmei 
necesHJtated by the jjerformance of these duties fora 
a fifth branch of administration, t)KZ., the Adminq 
tration of Internal Affaire. 

These five branches of administration embrace a 
the functions which the government is called upon I 
discharge \vhatever may be its fonu of organizatioi 
In the fifth branch — the administration of inteml 
affairs — we find the greatest difference between state 
in the functions discharged by the government — a dij 
ference which is dependent upon the political phila 
ophy which obtains.' 

Such, then, is the meaning which will be ^ven \ 
the following pages to the term administration col 
sidered as a function of government. It is the entil 
activity of the government, exclusive of that of til 
legislature and the purely judicial work of the court 
in the fivefold direction of foreign, military, judicia 
financial, and internal affairs. 

//. — The administration as an organization. 
The government is, however, simply an ideal conce^ 
tion with no physical existence. In order that it nia,3 
make itself felt in the world of action it must hav-| 
agents capable of physical action who are to represei^ 
it. These agents must be properly organized for eacM 

' Several of the latest continental nrilers on administrstion have endeavor^^^ 
to differentiate another branch of Bdiiiinislratioii, which they call the genera* 
■dmiaislration of the country. See Kirchenheim, ef. cil., 3 ; Stengel, Dtu.^ 
ttifS Vrr^oaltlatgirKkt, 5. They classify under this branch such matters as th.^ 
dections and the lelalioos of ihe goveromeni with ihe church. Thisatteinpte<=^ 
(onnation of a sixth branch of administration is, however, contrary lo generaJ 
usage and seems unnecessarily lo complicate the subject, as al] maiteis tt 
without doing them great violence, be classed uader [he appropriate 01 
Etc branches distinguished. 
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of the five branches of administration which have been 
distinguished; and further in order to secure unity in 
their action in these various directions there must also 
1)8 oi^anized an authority at the head of this adminia- 
trative personnel — an executive chief. On this account 
the study of administration is not taken up exclusively 
with a consideration of the rules of administrative 
action ; but a large part of the time devoted to this 
study must be given to the subject of administrative 
oi^anization. Indeed, the importance of the adminis- 
trative organization is so great that the term adminis- 
tration is often used to indicate the entire administra- 
tive organization extending down from the executive 
chief to the moat humble of his subordinates. The 
word administration thus means, at the same time that 
it indicates a function of government, the executive 
organization of the state. Administration is the func- 
nou of execution ; the administi'ation is the totality of 
the executive and administrative authorities. 




— Definition. 

In this country and in England, where no 
attempt has been made to classify the law in accordam 
with the relations which it governs, the term admid 
trative law is almost meaningless. While we spei 
with perfect propriety of administration as indicatil 
of a function of government, and of the administratic 
as an executive organization, there is hardly an Amfl 
can or English lawyer who would recognize the e 
istence of a branch of law called administrative lai 
Indeed as emioent a writer as Pj'ofessor Dicey claim 
that " in England and in countries which, like ti 
United States, derive their civilization from Engli 
I sources, the system of administrative law and the v« 
principles on which it rests are unknown." He do 
lot, however, mean by this to deny the existence of 1 
dministrative law in the true continental sense, bl 
rimply the existence of his conception of the Frem 
•oU adminiatraMf, a conception which appears 1 
i quite unwarranted. The general failure in En 
md and the United States to recognize an administi 
tive law is really due, not to the non-existence in the 

' The Law of the Constitution. 3td Ed. , 304-306. 
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luntries of this branch of the law but rather to the 
well-known failure of English law writers to classify 
the law. For not only has there always existed in 
England, as well as in this country, an administrative 
law, ia the true continental sense of the word, but this 
law haa exercised on Anglo-Saxon political development 
an influence perhaps greater than that exerted by any 
other part of the English law. Of late years, with the 
great awakening on the continent of Europe of 
interest in administrative subjects, the term admin- 
istrative law — in reality a simple translation of a 
French expression — has gradually crept into our legal 
vocabulary, and at the present time has obtained 
recognition from some of the most advanced legal 
thinkers.' The use of the terra may therefore be 
regarded as perfectly proper ; though that use must be 
SKompanied by an explanation. Adopting the system 
nf legal classification now generally admitted to be the 
most desirable, viz.^ according to relations governed, we 
find that administrative law is that part of the law 
which governs the relations of the executive and ad- 
ministrative authorities of the government. It is there- 
fore a part of the public law, but it is only a part. All 
such rules of law as concern the function of administra- 
tion, and only such rules of law, belong to administrative 
law. Further, since the function of administration 
depends for its discharge upon the existence of admin- 
istrative authorities, whose totality is called the ad- 
ministration, adminstrative law is concerned not alone 
with the relations of the administrative authorities but 

'S.g.ice HoDand, £lemeK/i e/ ^jFurUfirudcMt, ^th'EdUion. 1888. laa, 303, 
1-3II ; Lightwood, TktNalHrt of Posilive Lav-. 40a ; Thtjariilical Kcvitvi, 
■ No. 5, 13 ; Stimson, American Slaiult Lata, v. 
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also nnth tbeir oi^nizatiuo. Administrative law i 
the sfime time fixes the offices which shall form part i 
the administration and determines the relationa inl 
which the holdera of these offices shall enter. 

In so far as it fixes the organization of the adminis- 
trative authorities, administrative law is the necessary 
supplement to constitutional law. While constitutiona 
law gives the general plan of governmental organizatioft 
administrative law carries out this plan in its mluutefj 
details. But administrative law not only supplement 
constitutional law, in so far as it regulates the adminis 
trative organization of the government ; it also compls 
ments constitutional law, in so far as it determines 
rules of law relative to the activity of the administratiw 
authorities. For while constitutional l.iw treats th 
relations of the government with the individual froi 
the standpoint of the rights of the individual, adminis 
trative law treats them from the standpoint of tll^ 
powers of the government. Constitutional law, it li 
been said, lays stress upon rights; administrati' 
law emphasizes duties.' But while administrative UK 
emphasizes tbe powers of the government and the duti( 
of the citizen, it is nevertheless to the administrativi 
law that the individual must have recom-se when 1 
rights are violated. For just so fai' as administrati' 
law delimits the sphere of action of the administratioi 
it indicates what are the lights of tte individual whi( 
the administration must respect ; and, in order to prevaf 
the administration from violating them, offers to t 
individual i-emedies for the violation of these rights. 

Administrative law is therefore that part of th 
public law which fixes the <irganization and determii 

' Boeuf, Drtnl Admimslratif, iv. 
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he competence of the administrative authorities, and 
ndicatee to the individual remedies for the violation 
Iff his rights. 

//. — Necessity for separate treatment. 

It may be asked why is it necessary to separate 
administrative law from the body of the law ? Do the 
mleB of law governing the relations of the administration 
differ so much from the rules governing the relations 
of individuals as to necessitate in a logical classification 
of the law the assignment of a special domain to ad- 
ministrative law ? The question ia susceptible of easy 
BQBwer so far as the first great class of the rules of 
administrative law ai'e concerned. The rules of law 
governing the organization of the administration must 
be quite different from the rules of law governing the 
relations of individuals, since the whole purpose of 
such rules is the public rather than the individual 
welfare. When we come to the second great class of 
rules it may, however, well be asked, are there or must 
there be rules of law for the regulation of the action 
of the administration different from those which regu- 
Iste the action of individuals? The government in 
■JJany cases acts in much the same way as an ordinary 
individual ; and in these cases, it may be urged, might 
we subjected to the same rules of law which affect 
private individuals. Thus the government may cany 
On railroad enterprises, may offer means of communi- 
Oltion by carrying the mails, may own lai^e landed 
properties. In all of these cases the government has 
naay of the characteristics of a private person, and it 
DJght be concluded from this fact, that the ordinaiy 
uleB of private law might be applied to it, that no 
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special rules of law were ueceseary. Neverthel< 
for the regulation of even tbeee matters, special 
of law are enacted because the government 
wisely or conveniently be treated as a private persoi 
When it carries a letter the government cannot be : 
garded as an ordinary carrier of merchandise, becan 
in transacting this business its object is not usually t 
acquisition of gain but the furtherance of the welfare 
the community. Thisis the great distinctioo betweei 
public aod private business." Therefore the governmen 
enacts, for the regulation of the relations into which i 
enters with those persons who entrust letters to it 
rules of law which differ from the ordinary rules oil 
law regulating the relations of carriers, in that they! 
are more favorable to the government. We find 
special set of laws which we call postal laws. The» 
form part of the administrative law, Binee they govern ' 
the action of the offieei's of the administration in the 
performance of this particular duty of the government 
In other, and indeed in most, cases, however, the gov- 
ernment has few if any of the characteristics of a pri- 
vate person. It represents the sovereign power of the 
land. Through its administrative authorities it de- 
mands of the persons in its obedience the sacrifice a* 
their pro|>erty and curtails their freedom of actiott- 
It orders the tearing down of a house and the pay- 
ment of taxes ; it requires those who have charge of 
persons suffering from a contagious disease to notify' 
the administration and enforces a quarantine against 
the diseased persons themselves. That the adminis- 
tration must do all of these things is now everywhere 
recognized ; but nowhere is it recognized that it ma' 

' Cf. Kirchenheim, Bp. cit., zi ; Adams, Public Drbli, j6q. 
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act in the doing of these things in accoi-dance with its 
own unlimited discretion.' The grant to the adminis- 
tration of such enormous discretionary powers as would 
be necessary, would prove, indeed has in the past 
proved, dangerous in the extreme to the maintenance 
of individual liberty. There has therefore been a con- 
tinuous attempt on the part of the people to control 
the discretion of the administration in the exercise of 
the sovereign powers of the state. This attempt has 
resulted in the formation of a new body of law which 
determines and delimits administrative action and dis- 
cretion ; and this body of law is made as a general 
tMng by the legislature, the representative of the 
people and the supposed protector of individual rights.' 
The administration is thus brought within the law, 
but it still does not lose its position as the representa- 
tive of the sovereign power. Therefore, in spite of the 
great development of popular institutions, at the pres- 
ent time the action of the administration in the most 
democratic states is easily distinguished in kind from 
that of private persons. 

The result of the position of the administration as 
the representative of the sovereign is that the law 
which governs the relations into which it enters as such 
fepresentative is quite different in many respects from 

a the private law. In this law contract and tort play a 
very subordinate role. While contract and tort lie at 
tie basis of a large part of the private law, in public 
law and therefore in administrative law there is hard- 
ly any room for them, uo room for them at all it may 
be said, except where the government is treated as fi^ 



• Cf. Satwej, Allgemdttts Vtrwallungsn 
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0118, i. e. as a subject of private law. For the relatiom 
int<i which the ttd ministration enters are not as a ruW 
contractual relations, but find their sources and their 
limitations rather in obligations or powers conferred by 
the sovereign power through its I'epresentative the I 
islature ; nor are the injuries which the administratioi 
as administration commits often torts, but are rathei 
to be classed as dam/na absque injuria. Thus the i 
lations of the administration with the individual result 
ing from the exercise of the taxing power are almofl 
never contractual relations; taxes are not debts bu 
obligations imposed on the individual by the publi 
law/ and are uot governed by the principles of thi 
private law. Thus also the relations into which tin 
administration enters with its officers are not go?5 
erned by the private-law rules affecting the relatia 
of master and servant. For the official relation : 
not a contractual relation but again a relation formei 
by the operation of public law.^ Still again, while th( 
relations of the government with private corporation 
are by the laws of the United States in many 
governed by contract principles, i. e. the clause of th 
United States constitution preventing a commonwealtl 
from passing a law impairing the obligation of a coi 
tract (which is supposed to be found in its charter 
the relations of the government with piiblic corpon 
tions are governed rather by the rules of public la^ 
and are not much affected by the contract idea' 
I In some of the cases decided by the courts of th: 

J country the necessity of the separate study and trea 

P Ma: 



' See Memwether v. Garrett, 102 U, S., 473 ; an<5 Pierce v, Boston, 3 Me 
Mass., 520 ; c/. Cooley, Taiation 2d. Ed. 17, iB. 

' Bntler V. PEnna., 18 How. U. S., 402 ; tn/ra, II., p. 3. 
* See Dartmouth College v. Woodward, 4 Wheaton, 636. 
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meat of the administrative law as a part of the public 
law is made particularly apparent. For the result of 
entmsting the development of the principles of the 
public law to judges engaged for the most part in the 
study and application of the principles of the private 
law, and of the resulting failure on the part of such 
judges to distinguish public from private relations, has 
been the application to public relations of the princi- 
ples of the private law. This is most unfortunate. 
For in some cases the result of the too great insistence 
(m the idea of contract in these public relations has 
been to revive in our public law, principles which are 
diaracteristic rather of feudal than of democratic 
Thus the decision that a commonwealth \-> Licb 
relinquished its taxing power may forever be pre- 
Bided from reassuming it because in so doing it im- 
iMrs the obligation of a contract, results in the forma- 
tion of a class of persons possessed of privileges of a 
public and not private character, and privileges which 
may never be taken from them. This was exactly the 
feudal idea.' Again the decision that a commonwealth, 
for the same reason, may not amend the charter of a 
private corporation is another instance of the same ten- 
dency. That the public policy of such a decision is 
bad may be seen from the insertion in the constitutions 
of most all the commonwealths of a provision which 
expressly allows charters to be amended in the case of 
■corporations chartered after the putting in force of 
the constitution. Further the great expansion of the 
police power by the decisions of the United States Su- 
preme Court is an eridence also of the growing feeling 

New Jersey v. Wikon, 7 Crancli, 164 ; Cooley, Tasation, G7 ; Burgess, 
feiUieal Science, cit., I., 238. 
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that the idea <>f contract has been applied anji 
ID the relntions of the public law.' The 
the admiiiiatratioD thus, both when it acts 
man of busineae, of society, and when it represoii 
sovereign, is so peculiar that its legal relations mt 
set aside for separate treatment in any system of 
ctassiiicatiou which has regard for actual conditaa 



///. — Distinction of administrative la'^v from privail 



While administrative law has a sufficiently dii 
tive character to justify its assignment to a sep 
position in a scheme of legal classification, there 
many cases in which it is extremely difficult to di 
guish it from other branches of the law, many 
also where i>ractical considerations have snch w 
as to overbalance any desire for logical exactDeea 
is especially true of some of the points where thf 
main of administrative law seems to touch upon 
of private law. 

We find many rules of law which, if we abid 
the definition that has been given of administn 
law, vis.., as that portion of the law which govemi 
relations of the administration, must be regardo 
falling within its borders, but which at the same : 
have been enacted mainly with the idea of fonni 
or strengthening purely private rights. Such fa 
ample are the rules of law governing the registra 

tof legal instruments and the issue of patents. ^ 
rules of law either alter the force of an existing nj 
over against third persons or actually found a q 
.P 
loBi 



' For the distinction between private i 
■, N. Y., 233. 245- 



J 
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( legal right aiid are thus private in character. 

' account of their character the usual practice is, 

ivithstandiDg the fact that they at the same time 

■em the relations of the administration, to regard 

1 as a part of the private law. That is, all rules 

aw whose immediate purpose is the promotion of 

frights of individuals are parts of the private law 

bther they govern at the same time the relations of 

\ administration or not.' This was the rule of the 

Knan law. Ulpian says : " PuhUcum jus est quod 

\ statv/m rei Rovmnm special, privatum quod ad 

grMforwrn utilitatem.'''' ' 

L ZV. — Distinction from otlier brancius of public law. 

Fhe endeavor must also be made to distinguish ad- 
nistrative law from the other branches of public 
r. The distinction between administrative and con- 
■utional law has already been indicated. While 
Bstitutional law defines the general plan of state 
banization and action, administi'ative law carries out 
Is plan in its minutest details, supplements, and com- 
bmeots it." The distinction between the two is thus 
le more of degree than of kind. Both treat to a 
rge extent of the same subjects, the latter more io 
Kail than the former, while the latter devotes itself 
EQOst entirely to the consideration of the executive 
gans of the government, since they are the only ones 
Sich actually act and administer. The distinction 
tween administrative and international law also is 
jite clear. While administrative law lays down the 

Cf, Kirchenheim, if. cit., aa. 
fmiU., I., sec. 4. 
See supra, p. 8, 



til 
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rules which shall guide the ofEwre of the i 
tioii in their action as agenbn of the j 
ternational law consists of that body of i 
is Slippered that a stat« will follow in its r 
ith other states. While it is the guide of «Hidod 
a state in its relations with other states, while 
observance mil conduce to peace and its noD-obse 
aiice may lead to trouble, it still cannot be regarded 
binding upon the officers of any government cooside 
in their relation to their o^vn government except in 
far as it has been adopted into the administrative 1 
of the state. On this account the Gferman jurist Z 
treats interuational law as external public law.' 

The usual method of legal classification assigns 
the criminal law a place in the public law. If tl 
method is correct it becomes necessary to distingu 
the adminiatrative la^p from the erimiual law. Any 
tempt to make such a distinction, as indeed to dist 
guish the ci-iminal law from any of the clearly defin 
branches of the law, will be found, however, to pres 
almost insurmountable difficulties. The conclusion 
irresistible that from the scientific point of view 1 
criminal law does not occupy any well defined positi 
in the legal system separated in kind from the dis 
branches of the law. It consists really of a body 
penal sanctions which are applied to all the brand 
of the law.' A great many of the rules of all 
branches of the law are found to require such aanctio 
jin order to ensure their observance. Thus certain rd 
law governing the relations of individuals one \ 

^ Das Reiehnlaatsrteht. II., 419; if. Gumplowici. Das OesterreieH 
48- 
. op. nil., iv. : Lightwood, Thf Nature of Pesilive Lain, 396-^ 
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Other are found to be practicably unenforceable 
der any system of private actions. The government, 
erefore, steps in and gives them a penal sanction. 
le necessities are the same in other branches of the 
w. Penal sanctions often become necessary. The 
lea of law imposing these sanctions come to form a 
3tem of law, to which the name of criminal or penal 
w is attached. This law sanctions and protects all 
anches of the law \vithoat itself forming a distinct 
anch of the law. But while this law of penal sanc- 
iD may not thus properly be regarded as a distinct 
irtion of the law in the same way that the adminia- 
itive law is a distinct portion of it, still the appli- 
tion of sufficiently rigorous penalties to enforce 
ledience to the law and the preservation at the same 
ne of the rights of the individual present problems 
such importance as to demand for their solution 
parate methods of thought and treatment, and to 
ive brought it about that the law which imposes 
mal sanctions is regarded, and properly regarded, as 
frming a separate part of legiil study. A science 
I penalties, viz., penology, has also been developed, in 
icordance with whose theories the criminal law is 
lOulded. It is thus seen that the rules of law which 
ive been protected by a penal sanction may be really 
Imimstrative in character. If they are of this char- 
ster the student of administrative law may not, 
mply because they are thus protected, dismiss 
lem from his consideration on the ground that they 
■e a part of the criminal law. For, indeed, 
le of the most common and efficient means of 
forcing a rule of administrative law is to give it a 
inal sanction, and the mere affixing of a penalty to 
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the violation of a rule of administrative law does not 
deprive such rule of law of its administrative charac- 
ter.^ Nor does the mere imposition of a penalty of 
necessity make the rule of law to the violation of whicL 
the penalty is imposed a rule of criminal law in the 
sense that it must be strictly construed.^ This comes 
out particularly clearly in the distinction which is so 
often made between crimes and police ofEences.' 

' See Infra^ II., p. io6. 

*See Taylor et al, v. U. S., 3 How., 197, 210, where Judge Story stys: 
"The jndge was therefore strictly accurate when he said [in his charge] * it 
must not be understood that every law which imposes a penalty is therefore, 
legally speaking, a penal law, that is a law which is to be construed with great 
strictness in favor of the defendant. Laws enacted for the prevention of fraud, 
for the suppression of public wrong or to effect a public good, are not, in the 
strict sense, penal acts although they may inflict a penalty.' It is in this ligbt 
I view revenue laws, and I would construe them so as most effectually to ac- 
complish the intention of the Legislature in passing them." See also Cliqaot's 
Champagne, 3 Wall., 114, 145 ; Smythe v. Fiske, 23 Wall., 374. 

'See Wharton, Criminal Law ^ 9th Ed., I., sees. 23a and 28 ; also Oshkoshv. 
Schwartz, 55 Wise, 483 ; Commonwealth v. Willard, 22 Pickering, 476 ; U. S. 
v. Barrels of Spirits, 2 Abbott's U. S., 305, 314 ; Cooley, Taxation^ 2d Ed., 27a 
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^ forgotten that the three co-ordinate parts constitute 
le brotherhood whose common trust requires a mu- 
lal toleration of the occupancy of what seems to be 
* common because of vicinage' bordering on the do- 
aine of each,'" The flaw in Montesquieu's reasoning, 
»d In that of his followers, was the assumption that 
le expressions of the governmental power by different 
jfchorities were different powers. Seeing that the 
loat important function of the English Parliament 
fas the making of laws, they assumed that the sole 
nty of the Parliament was the making of laws, and 
liat it alone possessed that power. This, indeed, as 
fery one knows, was not the fact, hut even had it been 
ae fact, all that could be logically deduced from it 
ras that the power of the English legislature consisted 
b the making of laws, and that this was the function 
I the Parliament alone. But they went a step fai'ther, 
nd, basing their generalization upon an insufficieut 
Diluction, concluded that what was true of England, or 
Btber what they supposed was true of England, wa8 
rue everywhere or should be true everywhere. They 
tated. as a truth of political science what was simply a 
WMil phenomenon. For just as English expenence was 
t the basis of the differentiation of powers, which 
loQtesquieu supposed he had discovered and which 
adoubtedly existed in a general way in England, so 
ontinental experience is at the basis of a somewhat dif- 
erent differentiation of poweis. In no two countries 
lo we find exactly the same sphere of action assigned to 
By one of the governmental authorities which may 
e differentiated. In some, for example, the executive 
Ithority possesses a large power of control over legis- 

' Cf. Sarwey, op. dr.. 56. 
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lation and over tlie policy "f tbe government, in c 
almost none ; in some tlie legislarive authority has i 
large power ovei- the fonnation of the executive* 
thority, in others almost none.' What ought in theoij 
to be the sphere of action of each of the different goi 
emment authorities and what ought to be the sph* 
of action of the state, i. e. the eonstitution-makiDg ai 
thority, are matters which must very lai^ly be governe 
by the history and |x>litical needs of the particular coiui 
try, and any attempt to impose on a country any hai 
and fast rule derived either from a priori reasoning ( 
from any inductive generalization, based upon the < 
penence of other countries, is rather more apt to iim 
with failure than success. 

But while Montesquieu's theory is therefore lackil 
in both scientific and practical foundation, still it ma 
be confeesed that he stated a principle which has 1 
an immense effect upon the political systems wIl 
have been elaborated since hia day. His theory bIj 
lies at the basis of most political organizations at tl 
present time. It is, however, subject to many exca 
tions which exceptions are not the same in differa 
Btatea. This theory may be stated as follows. Tl 
action of the legislature, which is commonly called tJ 
legislative power, but which is in ideality merely f 
expression of the goveinmental power by the legid 
ture, consists for the moat part in the enactment < 
general norms of conduct for all persons and authorili< 
within the state ; the action of the executive authorit; 
commonly called the executive power, is the applic 
tion of these norms to concrete cases ; and finally tfa 
action of the judges or the courts, commonly callfl 

' Cf. Judge Christiancy's remarks in People v. Harlburt. 34 Mich., 44, 63 
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THK THEORY OF 'nfE SEPAHATION OF POWERS. 

It has been shown that administratiou is to be found 
in the activity of the government exclusive of that of 
the legislature and that of the courts, /. e. in the activ- 
ity of the executive organs of the government. The 
(litferentiation of three somewhat sepaiate governmental 
.'lutliorities was the result of the political history and 
(-x]".Tience of Europe and especially of England. His- 
tiirically it may be shown that all governmental power 
was at one time expressed in all cases in final instance 
by a single organ, viz., the eaily mediseval monarch. 
Experience proved, however, that certain expressions 
of it should be made by the state, «. e. by the constitu- 
tioD'TDaking power, and not by the government at all. 
This resulted in the distinction of the state from the 
gOYemment. Experience also showed that in the case 
where this governmental power should be expressed by 
th« government it is a deliberative body largely inde- 
pendent of any other governmental oi^an which should 
act in a series of instances ; that in another series it is 
an executing organ, lai^ly separate from and inde- 
ident of all other governmental authorities which 
act ; and that finally in another series of cases 
should be imposed upon a third series of au- 
ies forming the judiciary. These thj*ee authorities 
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were called respectively the legislature, the execative, 
and the judicial authority. This diffei'entiation of govern- 
nieiitiil authorities was first notice<l in modem times by 
Locke and Montesquieu, the latter of whom based upon 
this fact his famous tlieorj' of the separation or distribu- 
tion of poweiB. In his great work on the Esprit del 
Lois, he first distinguished three great powers nf govern- 
meet, viz., the legislative, the executive, and the judicial, 
and then insisted on the importance of entrusting each 
of thepowei's to a separate authority distinct from and 
independent of the others.' This theory was very gen- 
erally adopted by the political science of the time im- 
mediately succeeding Montesquieu, and, in a somewhat 
more extreme foi'ra than was probably believed in by 
Montesfpiieu himself, came to be regarded as almost a 
political axiom, which should lie at the basis of the 
political organization of all civilized states.^ 

Modem political science has, however, generally dis 
carded this theory" both because it is incapable of i 
curate statement, and because it seems to be impossil 
to apply it with beneficial results in the formation 
any concrete political organization. While it is tnil 
says a judge of the supreme court of North Carolina 
that "the executive, legislative, and supreme judicilj 
powers of the government ought to be forever separatfl 
and distinct, it is also true that the science of govern 
ment is a practical one ; therefore, while each should firm 
ly maintain the essential powers belonging to it, it cannol 

■ Esprit lies Lets, boolt xi. , chap. vi. 

' For example, the Conslituent Assembly of France laid it down in 1789 1 
rule thai a country in which (he separation of powers is not determined, does 
have a conslitution. Dietaration dis droits de rhommt e( da ciloyen, art. 16. 

' Kirchenheim. op. Hi.. I. 

' Brown v. Turner, 70 N. C, gj, loa. 
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the judicial power, is the settlement of controversies 
arising between individuals or between individuals and 
the guvernmental authorities as to the application of 
the laws. It may further be added that experience 
has shovni that in general it is best that these different 
authorities be confineii to the exercise of the powers 
respectively assigned to them by this theory. There 
must, however, be important exceptions to any such 
rale ; and these exceptions are not the same in the 
different states, nor should they be the same, since the 
political experience and needs of no two states are the 
3. So long as the discussion as to the theory of 
tbe separation of powei's is carried on from the stand- 
point of merely what ought to be, little difficulty arises, 
bat if once the scientific theory is formulated as a legal 
role, if once it is adopted in the positive law, the diffi- 
acB that arise are legion and are insoluble — insolu- 
simply because the theory is incapable of accurate 
irtatement; and therefore the decisions of the courts 
necessarily very largely the expression of the sub- 
,jeetive opinions of the judges making them. Judge 
^^^■Udancy frankly admits ' that the various powers 
^^^m may be differentiated in accordance with the 
HRy of the separation of ptjwers differ in extent in 
different states, which is simply another way of saying 
that the opinions of judges and publicists differ. 
Kevertheless there is the rule of law that the legislative 
authority shall not exercise any judicial or executive 
powers, that the executive shall not exercise any legis- 
lative or judicial powers, and that the judicial authority 
shall not exercise any legislative or executive jxjwers'; 
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and an iDfringement o{ the rule will lead to the 
lidity of the act of the authority so disobeying the^ 
of the constitution.' The student luust therefoi ex 
amine the constitution of his own state and its Bter 
pretation by the courts of that state where the' h&vi 
the right to interpret the constitution, if he woul 
know how f ai* the principle of the separation of powei 
has "any legal effect. This is particularly true of th 
United States both in its national and commonwealtl 
organizatious, the principle of the separation of powen 
being regarded in many cases as a fundamental rule ii 
this country. But he must not expect that the mU 
in the national government can be reconciled with tb 
rule in the commonwealth governments or that th 
rules of any two of the commonwealth govemmer 
must necessarily be the same. Thus it has been hi 
in some of the commonwealths that even in the i 
sence of constitutional restriction the legislature ma; 
not grant a divorce, while in other commonwealtl 
this power has been recognized by the courts as bi 
longing to the legislature.^ Again it has been hrf 
that the courts may not act in the incorporation i 
municipalities in accordance with the provisionB * 
general incorporating acts, since they are judicial bodii 
and this is an administrative function.' On the othi 
hand, the courts of other commonwealths have regards 
this action as perfectly proper.'' 

I Gordon y. U. S.. 2 Wallace. 561- 

' Coo]ey, Canslilulisfial Limilatians. 6ChEd., 128. 133. 

' People V. Bennet, ag Mich., 451 ; People v. Nevada. 6 Cal., 143. 

' Kayser v. Trustees, l6 Mo., S8 ; Galesbui^ v. Hawkinson, 75 Ui.. \ 
cf. Dillon. Munidpal Corporations. ,}th Ed. I. , 265. See also for the const 
lion of what is judicial power under the rational constitution Haybum's c 
aDallas. 408. 409 ; U. S. v. Yale Toddin note 10 U, S. y. Ferreira, 13 Hi 
40. 52 T Gordon v. U. S., 2 Wallace, 561 ; Miller on The Cantfilutim, VIL 



CHAPTER IV. 

SCCEPTIONS TO THE TETEORY Of THE SEPARATION OP 



/. — Executive functions of the legislature. 

In no conatitutional state can the legislature be shut 
lut from all participation in the work of administration. 
organic law of all states, even of those which pre- 
id to adopt the theory of the separation of powera, 
JTovidea that some of the most important administrative 
t executive acts shall be performed not by the execu- 
ive but by the legislature. One of these exceptions 
a the rigid adoption of the principle of the separation 
f powers is to be found in the usual constitutional 
irovision that the assumption of all obligations by 
ne state shall be made only with the consent of the 
(gislature or upon its initiation.' Again we find that 
lie constitutions of most states give to the legislature 
le power of fixing the budget of the expenses of the 
pvemment. All such acts performed by the legislature, 
Jthough they owe their legal force to the fact that 
hey have been performed by the legislature or with its 
Dnsent, and although they are put into the form of 
itates, are nevertheless in fact administrative acts, 

Somatimes such obligations are to be assumed, nol by the government at 
but by the constitntion- making power. See r. g. New York constitution, 
Tii.. sections g-is. 
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i. e. act8 resembling more tbe acts usually perfonned 
by the adminititratiDn than those usually performed by 
the Iw^islatupfe, Therefore in those stales in which i 
formal promulgatiou of purely legislative acts, i. ft 
geneTsl rules of conduct, by the executive authority il 
y, neither ilo such acts need for their validity 
siifh a formality, nor is such a promulgation of them 
made in practice." Still in form such acts are nut 
administrative acts, but are what have been called \ 
some writers, who lay great stress ou the theory i 
the separation of powers, formal though not materi 
statutes.* 

Other important acts not of a legislative charaoll 
performed by the legislature, but which are not ev8 
put into the form of statutes, result from the partioipi 
tion of the legislature in the determination of titf ^ 
executive [leraonnel. Thus in the Uuited States ^ 
branch of the legislative authority is called upon t i 
approve tbe appointment of almost all the importM 
executive ofiicei-s or executive officei-s are elected b] 
the legislature.' Further, the legislature very ofte 
possesses the power of removing executive officers frtf 
office either by the process of impeachment or h 
declaring its lack of confidence in the execui 
authorities. 

//. — Legislative functions of the executive authority. 

Just as the legislature cannot be shut out of all i 

ticipation in the work of administration so the execu3 

authority cannot be deprived of all participation in tm 

. work of legislation. The executive cannot be assigned 

' Sarwey, AlUgimcimi Vtrwaltungsrakl, a6. 

■ C/. ibid. ' 

* tn/ra, pp. 103, 135, \ 
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the positioL of a mere executing officer. Such an 
IplicatioD of the theory of the separation of powers 
18 never been accepted in monarchical governments 
even in most republics and would lead to most 
iplorable results.' The veto power is one of the most 
rticeable legislative functions discharged by the ex- 
tive,' It is recognized almost everywhere in the 
bited States as belonging to the executive, at any 
ite in a limited form.^ The power of the executive 
ithority to initiate law is also a legislative function, 
^hile it is not granted to the executive authority in 
;e United States in either national or commonwealth 
►vernments, it is universally recognized as belonging 
I the executive in France, England, and Germany, 
he American executive has, however, usually to 
icommend to the legislature for adoption such meas- 
res as he shall deem expedient.* 
But the executive authority should participate in the 
»rk of legislation not only by the power of veto 
id of initiating law but it also should have the power 
issuing orders of more or less general application, 
of the goverument make it necessary that 
idetails in the law be fixed less permanently than 
itute. No legislature, however wise or far-seeing, 
in, with due regard for the interests of the people, 
'hieh differ with the locality and change with the 
of time, regulate all the mattera that need the 



. op. tit.. 21. 

I * Honlesquicn himself recognized the in advisability of confining the executive 
■llie function of eieculion and approves eKpressly of granting Co the executive 
|e veto power. Esprit dei Lois. toe. cit. 
' tfnited States Const., art. i., section 7, par. a ; Stimson. Amerimn Stalnts 

"SOS- 
* Cf. U. S, Const., art. ii.. sec, 3. 
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I of wlministrative law. A laige 
l^ren U* the admiuistrative authorid^ I 
■al niieix of law to the wants of the 
■ tfcoogb the organic law of the coontiT mayin 
■WB eoafioc the executive authority in the 
•f the nsolutioiiH of the legislature, it still ^t 
nm i g n ri i cfff in the chief executive authority the pow( 
0f lcfpd«tion to fill up details in the admiDistntifi 
bw, or it |>eni)it« the legislature to delegate soch 
puw*fr Vt hirn or his subordinates, where do such o» 
■tktiti'^ial [jower is recognized as belonging to hin " 

Tbii» (xjwer of the executive authority to issue ; 
«nJ ruliM iH known as the ordinance power ; and 
vrdiuaiuMsft which are issued as a result of the ex< 
of lhi« |x>wer are of three kinds, rnz., icdependai 
onJioaoces, supplementary ordinances, and del^ate 
ordiaiuicm.' 

Independent ordinances are those ordinances whid 
are issued by the chief executive authority as the resnl 
<rf hie coiwtitutional power to fill up all those place 
in the law which have not been touched at all by 
U^lature. In so far as their content is eoneeni( 
they relate to those portions of the law which hav 
not been regulated in any way by statute. Such 
independent power is found as a rule only in mon i 
archical governments. I 

Supplementary ordinances, like indejjendent ordi 2 
nances, are issued by the chief executive as a result o 
his constitutional power of ordinance. They diffel 

' Swwey, 1/. cit. 31 d itg. ; c/. U. S. v. EliasoD. 16 Peters, agi, jfn 
Sfpc"" V. Peaslee. 20 How, 571 ; The Brig Aurora, 7 Cmnch, 383, 
Field ». Clirfi, U. S. Snp. Court. Oct, term, rSqi: U. S. v. Borrows, i A 
I. S. 351. 

*Giiei$l. Dai EHglistit Vimaliuiigsrickt. 1864, 127. 
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twevev, from independent ordinances in that they do 
* attempt to regulate subjects that have not been 
gulated at all by the legislature, but are issued to 
pplement already existing statutes, and to fill up the 
aces in such statutes which have not been regulated 

detail by them, or to make arrangements for their 
:ecution. The power to issue this class of ordinances 

found only in monarchical governments or in re- 
iblics where monarchical traditions are strong. 
Delegated ordinances are issued by any of the ad- 
inistrative authorities indiscriminately, not as a re- 
U of any coustitutional power of oi'dinance in the 
[ief executive, but as a result of a direct delegation 

the legislature of its power of legislation. Tiiese 
negated ordinances, like the supplementary ordi- 
mces, aflect those subjects which have been already 
plated In a general way by the legislature, but all 

whose details have not been thus fixed. These 

Sinances we find in all states and in all branches of 

administration. They are really the most import- 

of all the ordinances to be considered, and are by 

the most numerous. 

///. — Executive functions of ike judicial authorities. 
Although the general rale may be that the courts 
nil be confined in the main to the decision of contro- 
rsies between individuals, nevertheless in many 
ttances the needs of government make it seem advis- 
!e to entrust the courts with functions somewhat 
ministrative in character. While this may be said 
all states, it is especially true of those which have 
t really striven in their law to reach any clear dis- 
iction between judicial and administrative functiona. 
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to B^ImiI. wtilifc for a k^ ttme did neJ 

~\ administratifi 
The JDfliiBes otf tfe pnee faav^ been 
Ae ■Bme tfurr yt^t**** mad li^;]ily important adnum 
mtire offieoa. As afanoat aD oar important loa 
atlnri n ifctiati T e offioas origiB^ed in the jostioes of d 
pesM^ they have been re^anled by the courts 
tnCerior statotory tribnnak, snbject to the never ceas 
interference of the courts ; and this fact has led to til 
{»lure in many esses to distingiiish at all in our Is 
and political thooght between jodicial and adniiiii 
tratire fanctions and to there being no oppositit 
to the actual conferring of fanctions npon the coi 
which would seem to be administrative in natnre. : 
most noticeable instance of this is fonnd in the pow 
given to the supreme court in New York to approi 
the acts and determinations of various administratii 
commissions such as the rapid-transit commiasic 
such acts being of no effect until they have bo 
so approved.' . 



in cBiici thi» hM been held to be unconstitutional, supra, p. 04. 
New York laws, 1B75, chsp. 606, section si ; New Votlc 
1, iil., xectloii iB, 
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CHAPTER V. 

IB RELATION OF THE EXECUTTVE TO THE OTHER 
AUTHORITIBB. 

le principle of the separation of powei-s not only 
ves the existence of three somewhat separate 
>ritie8, hut also insists that each authoiity shall 
dependent of the other authorities. But just as 
impossible to distinguish clearly three powei-s and 
krities of government, ao is it impossible that any 
e three authorities shall be absolutely independent 
e otter two. As administrative law has to do with 
•ositioD of the executive it is necessary to examine 
latioDS with the other two authorities. 

L— Relation to the legislature. 

The legislature the regulator of the administration. 

all countries the action of the executive is sub- 
to the control of the legislature. In the first 
( the legislature has the power to lay down 
18 in accordance with which the executive is to 

The legislature has been called the regulator 
he administration.' This does not mean, how- 

that the executive can act only in the execn- 

of the resolutions of the legislature, and that 
no discretion. Even in the United States, 
the power of the legislature to regulate the 

I Sarwey, ep. Hi., 37 ; Gneist, Dtr Rcchtsstaat, i8i. 
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(Motion of tb« »imiuUtnitiou baa been carried as £ 
unywbere, it is hflJ that there is a sphere In whicl 
admiuistratioa may move withoat lookiDg to a sts 
of the legislatare {or its authorization. Thus Ju 
McLean says in aa opinion given in the United Si 
Supreme Oonrt' 

A pncticaJ knowledge of the action of any one of the 
departments of the goveramcni must convince every peisoi 
the head of a departmenl, in the distribution of its duties 
responsibilities, is often coTOp<;lled to use bis discretion. ] 
limited in the exercise of his povers by the law ; but it Joe 
follow that he most show a stxtuton- provision for everythii 
does. No government could be administered on such p 
ptes. To mtempt to regulate by law the minute movemei 
e\*cry l>xrt of the complicated machinery of government ^ 
evince « most unpardonable ignorance on the subject. V 
the great outlines of its movements may be marked out 
limitations imposed on the exercise of its powers, there 
beiless things which must be done that can neither be 
patcd nor defined, and which are essential lo the proper 
of the government. Hence, of necessity, usages have bet 
lished in every department of the government, which 1 
come a kind of common law. and regulate the rights and 
of those who act within their respective limits.' 

Further, it ia gwtierally recognized in the \ 
States that thei'e. is in the executive authority a 
power of discretionary action which la denoni 
the war power, and which is, in times of extraon 
danger, capable of great expansion. This was bi 
out most forcibly in the critical period of ou| 
war.' The same general principle is tme in all 

' U. S. T. McDaniel. 7 Vtttn, L, 14. 

' See Also Ih rt NeBgle. 135 U. S., i.. 64-68. which claims 
pcxvets (or the Piesiitent as > result of hU duty 10 see that the laws tn, 
executed. Infra, p, 64. 

•t/. W. A. Dunning on " The Constitulion in Civil War," in tbe 
Qn.. in., 454. * Cf. Sarwtj. ef. rifi 
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seen thus tbat while the main duty of the esecu- 
is to execute the mil of the legislature as ex- 
3sed in statute, still in all countries there is a realm 
tction in which the executive authority possesses 
discretion, and that it looks for its authority not 
ihe legislature but to the constitution. 

The control of the legislature. — Further, besides 
tilating the action of the administration, the legisla- 
exercises in all countries a direct control over the 
iunistration to keep it within the law. The extent 
BUch control varies with the relation in tenure of 
executive to the legislature. If, as in England and 
ice, the acting executive is dependent in tenure 
>n the legislature, the extent of this control will de- 
i entirely upon the attitude which the legislature 
18- If, as in France, the legislature mates an im- 
[crate use of its powers of control, the executive 
lority becomes completely dependent in action 
B the legislature ; if, as in England, the legislature 
bounds upon its control over the executive, 
ind which it will not go, the executive, though in 
jfeir completely dependent in action upon the legis- 
^|K Btill in practice will be largely independent of 
^*The existence of the power of control will have 
Inply the effect of deterring the administration from 
;al action. In the United States and Germany the 
iUtive is not dependent upon the legislature in 
I Germany, not at all ; in the United 
1, only in such a way that it may be removed in 
of absolute corruption and illegal action. The re- 
is that the control of the legislature over the actions 
'the administration in these countries is very slight.' 

' See infra, II., p. ifa. 
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11. — Relation to the courts. 

In all couutrieB the executive authorities are BubjJ 
also, to some extent, to tbe coutrol of the courts, 
all states many of the acts of the adinlDistratioiiD 
be reviewed by the courts. The extent and chai 
of the control which the coui-ts may exercise over ' 
administration, depend upon the character of the 
to be controlled. From the point of view of thia a 
trol the acts of the administration may be clast - 
under four heads, mz., political acts, legislative a( 
acts in the nature of conti'acts, and special administ , 
tive acts not of general application. 

1. Political acta. — By political acts are meant thi , 
acts whether of general or of special application d< 
by the administration in the discharge of its poIiS 
functions, such as the cari-ying on of the diplomatic 
lations of the country, the making of treaties, the a 
mand and disposition of the military forces of I , 
government, the conduct of the relations of the exe 
tive with the legislature. The general rule in all co , 
tries is that the courts have no control over this ol 
of acts. Where the principle of ministerial respoi 
bility to the legislature has been adopted it is belies ' 
that this will be sufficient to insure the impartial l ! 
wise performance of these political acts. Where ^ 
principle of popular responsibility has been adoptei 
is believed that this will be sufficient, and that il 
unwise to allow the courts any control whatever o \ 
the political functions of the executive.' « 



' E. g. see Nnbob of Carna 
!■ 56, 60 ; Peiin. v. Lotd Balti 
5 Pelers, 1, 20; Luther v. 
Johnson. 4 Wallace, 475. 



I. East Indii Co.. I Vesey Jr.. 375. 393. g ^ 
1 Vesey, 467 ; Cheroltee Nation v. Geo 



Borden, 7 Howard U, S., 1 ; and Mi 



and Mis^ssq 
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In France, where the executive is more independent 
the courts than in any other country,' a much wider 

irpi'etation has been given to political acta than is 
tren in other countries. The courts have gone so far 

to hold that acts of a very arbitrary chai'acter and 
rtrictive of private rights, which were taken to pro- 
ite the public safety in time of public excitement, 
Sre of a political charactei'.' 

3. Legislaii/ve acta. — The legislative acta of the 
[ministration are to be found in the ordinances whicb 
has the power to issue. The rule aa to the control 
iicli the courts may exercise over them is in all 
antries about the same. The courts have the same 
wer over them as the courts of the United States 
tB over the statutes of the legislature, i. e. they may 

(rpret them and in most cases declare them void or 
icse to enforce them in case they are contrary to the 

5, (hntracttml acts. — The general tendency at the 

Ssent time as to the control which the courts possess 
• the contractual acts of the administration is to 
it a pretty full control. England and the United 

Ites are the most backward in this respect.* 
Administrative acta of fecial application. — The 

trth class of acts distinguished are special adrainis- 
ve acta not of general application. In the United 
ea they are called indiscriminately orders, decisions, 

See Coiif Pinal, art. 137. 

ibe administratiTe authorities have, in order to prevent the publication 
Journal which, it was claimed, was exciting the passions of [he people, 
Aed its oSice, and the courts have held that this was a political act, and not 
ect to review. Arrlldu Conseil d' &iat, s Jan., iSss. affair' Beult ,• cited in 
rooq, Trait/ du Druii. Adntinistrali/, 1,, section 64; c/. Aucoc, Canf/r- 
I tfr r adminislralion, eU,. 441, tl sef. 
tm/ra, p. 74. ' ^^ •"/'■■•■ "■ P. '49. 
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precepts, and warrants. By the performance of I] 
acta the administrative authorities perform alargei 
of their duties, and in their peiformance they, 
coming into continual conflict with the individ 
whom they govern. Some sort of a control over ti 
acta is extremely necessary ; and in the kind 
extent of the control provided in different statei 
find greater differences than exist in the case of 
control provided for the three other classes of | 
The four countries whose law is being considered I 
from the point of view of the control possessed b] 
courts over this class of acts, be divided into 
classes. In the firet are found England and the Un 
States, The mle in these countries is, that whe 
individual act of the administration is not of a poll 
or a contractual character the courts have a very ] 
control over it. In many cases they may aniw 
amend it, interpret it, and prevent the administn 
from proceeding to execute it.' In the second clai 
countries, in which are to be found France and 
many, the rule is completely different. The Pfl 
principle of the independence of the administn 
prevents the courts from exercising any sort of a 
trol over such acts. This principle has been adoj 
in Germany. But in both countries in order to rei 
justice to the individual there have been establia 
for the review and control of certain of these sp 
administrative acts, special tribunals known as ad 
istrative courts, organized quite differently from, 
ordinaiy courts and not forming part of the reg 
judicial system.* 
'/»/™, II.,p. aoo. 

•For ihe development of this subject in detail, see infrn, II., pp. aij^ 



EXECUTIVE AND OTHER AUTHORITIES. 

III. — The position of the executive. 
[t is now possible, after this consideration of the 
itions of the executive authority, with the legisla^ 
B and the courts, to see what is the position of the 
cutive authority. In the United States the execu- 
! authority is almost entirely independent of the 
Islature, but its acts not of a political or contractual 
tracter are subject in many cases to the control of 

courts which are to keep the executive within the 
its of the law. In France the executive authoiity 
ubject to the control of the legislature as a result of 

adoption of the pnnciple of ministerial i-esponsi- 
ity to the legislature. Its relation to the courts is 
I of almost absolute independence. In Germany 
I executive authority is independent of the legisla- 
B, and to a large extent also of the courts. In 
^land the executive authority is subject to the con- 
I of both the legislature and the courts. Its only 
} which are independent of the courts are its polit- 

acts, and certain of its conti'actual acts. 
The result is that the executive authority is, from 

administjative point of view, the strongest in Ger- 
oy and France. In France this strength is some- 
at weakened over against the legislature by the 
ttence of the parliamentary responsibility of the 
)ortant executive organs, but is very great over 
iflt the courts. Therefore, on the continent of 
rope, administration, the function of the executive 
hority, will be found to be more important than in 

other countries; and it is on this account that the 
dy of this function of administration is pursued 
with greater interest than in either the United 
I or England. 



CHAPTER VI. 



TERRITOKIAL DISTBIBDriON OF ADMINI8TBATITE 
FUNCTIONS. 



/. — Participation of the localities in administration. 

The ends of the state which it is the duty of ( 
government to realize may be called public end*, 
distinction from the ends of individuals. The U 
public ends does not, however, indicate simply tb 
ends which are to be realized through the instruffl ; 
tality of the central government For, though 1 „ 
state is an indivisible union of persons within a giv . 
territory, still the people forming the state are, in 
countries of any size, organized in a number of loc , 
communities which have been called into being throuj ^ 
the simple fact that the people living within a deflo 
district have common needs which are peculiar 
themselves. If the ends which such people foil) 
in their local oiganizations are recognized by the atl 
as reaching beyond the interests of the individual U 
such ends become public ends, just as much aa 
ends which the state attempts to have realized throl 
the cential governmental organization. For the d 
fact that such ends may be regarded by the stated 
public ends does not make it necessary that the go* 
emment shall act solely or mainly in the attainmeB 
of these ends through its central organization. Th 
38 



CENTRAL AND LOCAL GOVERNMENT. 39 

state everywhere grants, directly or indirectly, to the 
localities powers to act in the attaiomeDt of this class 
of public ends and providea that ita central govern- 
mental organization shall step in simply to aasiat and 
control the localities. In other words central and local 
government work together in the attainment of the 
enda of the state. The state may not, it is true, recog- 
nize that there is any actual aphere of local govern- 
ment at all in the sense that the localities have by the 
constitution powera, with the exercise of which the 
UBfflitral government may not interfere. The localities 
B^y be left largely at the mercy of the central gov- 
pliment. This is very largely true of all countries, 
though in the United States the lai^est of the local- 
ities, Ui's., the commonwealths, are protected by the 
United States constitution against the central govern- 
ment, and there is arising the belief that the divisions 
of the commonwealths abonld in like manner be pro- 
tected by the commonwealth conetitutions against the 
commonwealth governments.' In many countries also, 
notwithatanding the absence of constitutional pro- 
visions assuring to the localities a sphere of local 
government, the people have become so convinced of 
the necessity of the existence of a degree of local au- 
tonomy that the legialature has provided that within 
certain limits the localities shall act as they see fit, in 
the pursuit of local public ends. As to what shall be 
the sphere of local autonomy, whether it be fixed by 
the constitution or by legislation, it ia impossible to lay 
down many general principles of uuiveraal application. 
It may, however, be said that the localities in a state 
may not with due regard to the unity of the state be 

' Bm^es. " The American Comniaii wealth," Pol. Sci. Qu.. I., 31. 
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permitted tu exercise powem of legi^latiou witli i 
gan] to private relations. Of the four important cou 
tries ooly one has »>een fit to grant by its coostitutit 
to llie locaJitit^ sucb a legislative power. Tbia is tbi 
Uoited States, and the evils resaltiog from the eon! 
quent diversity of the private law are so great that 
more tbao one tastance the demnnd is being madi 
either for national regulation of private relations o 
for the devising of some method by which the lai 
may be made uniform.' 

In the second place it may be said also that, for tli 
same reasons, the localities should jwssess no powen 
with regard to the administration of justice, that 
judicial system should not be subject to local regull 
tinn. Here again the United States is the only oe 
of tlie four countries which permits its localitif 
to organize courts that are to decide the controveraif 
arising among its citizens relative to their privai 
rights. When, however, we come to the function ( 
administration the demand for harmony and uniforiQ 
ity is not so imperious. Even in France, the home o 
centralized government, it is recognized that, while tb 
country can be governed from the centre better thai 
from the localities, it can be administered better in thfl 
localities than from the centre. But while this princi- 
ple may be accepted as generally true, it must also he 
admitted that there are certain branches of administra- 
tion in which the localities can in the nature of things 
not act at all. Thus the localities can have no duties 
I perform in the administration of foreign relations. 

' See Munroe Smith on " Stale Siaiute and Common La* " in Pol. Sci. 
, 147, 14S, The recent ippoinlmeni !)y the various coninion wealth 
ilatlirei of cominisn oners for harmonizing the law in important matterb is 
» n\ the eviU of divert ity. 
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Sirther, iu certaio other adminiatrative branchea, the 
emand for uniformity in adminiatrative methoda is so 
hperions, that if the localitiea ai-e permitted to act at 
U %vithin them, they must act subject to the control 
£ the central government. This ia trae of the admin- 
itration of military, judicial, and financial affairs. In 
hese branchea the localities cannot be permitted to 
lave any powers of independent action, but must be 
i^;arded as agents of the central government and aub- 
Bct to its control. The result of this process of exclu- 
ioD is that the sphere of local administrative autonomy, 
[recognized at all, is to be found in that branch of 
idininistration known as internal aifaira. Even in this 
waneh, as in the others just mentioned, in many cases 
he localities must, on account of the necessity of 
idministrative uniformity, be subjected to the control 
rf the central govemmeat. Thus the administration 
a the public health and the public charity and the 
)reservation of the peace cannot be left altogether to 
lie localities independent of all central control. What 
hall be the spheres of central and local administrative 
tction in a given state, and what shall be the kind and 
iztent of central control exercised over the localitiea 
iriiere they are regarded as the agents of the central 
Jovemment, are matters to be determined by the poai- 
ive law of the particular state ; and the determinations 
eached by different states differ considerably one 
torn the other, and are based upon the differing social 
od political conditions obtaining therein.' 
//. — English method. 
Two general methods of providing for the participa- 
on of the localities in the work of administration 

■ Cf, Stengel, Organisation der Preussiicint Verivallung, ii et leq. 
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^eir powere are all enumerated, and it cannot be said 
bat they have by the constitutions or the statutes many 
•wers of independent local action.- Under such a 
ystem of legislative enumeration the needs of uniform 
idministratiou are, it is thought, satisfied by the exer- 
se by the legislature of its power to change the duties 
ad increase or decrease the powers of the localities, 
'he continual interference of the legislature resulting 
^m the exercise of this power has had such evil 
lolts in the United States that the attempt has in 
nany cases been made to limit in the commonwealth 
institution the power of special and local legislation 
laed })y the legislature. But as the geueral acts 
ith regard to local administration usually follow the 
me method of enumerating in detail the powere and 
luties of the local authorities, they have in some eases, 
on account of the rigidity and inflexibility of their pro- 
visions and of their inadaptability to local needs, proved 
llmost as unsatisfactory as the habit of special and 
ocal legislation. This method of regaiding the locali- 
les as in all cases the agents of the central govern- 
neot, and of enumerating in detail their duties and 
lowers, makes unnecessary any further central control 
iver the administration in the localities. The control 
WCT localities and over local officers is by this system 
l^elative control. 

///. — Continental method. 
The other method of permitting localities to partici- 
late in the work of administration depends upou clearly 
distinguishing between that administrative work which 

■S«e U. S. V, B. 40. R.R. Co., 17 Wall., 322; r/. Dillon. M«xiHpat 
'^poratiaas, 4th edition. 1.. 145, 
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ne«dB ceDtral regulation and that which can with 
vantage be entniHt«d to the localities. The delimil 
tion of R sphere of local action is accomplished by 
det«rminatton of those mattere which need fortl 
efficient treatment UDiformity in administrative 
and whifh should therefore be attended to by the 
trai adminiHtration. What is left after the sabtri 
of thttxe iiiattei-jt fnjm the whole sphere of admimi 
tioti c<inHtituteH the sphere of local administral 
action. The regulation of the matters falling wi) 
thin Hi)h(!rH of local action is then given by gem 
grant to the local cori>orationa and their officers, 
thin method the lotia! cor]Kii-ation8 are not autboriti 
of enumerated powers bnt may exercise any pow( 
which hoM not been expressly denied to them, or h» 
not been expressly g^ven to the central administration. 
ThJH in th« ttiHthod veiy generally adopted on the con- 
tinent of Kurope.' Now if the localities were pennittfld 
todetennini! in concrete cases their competence there 
would be danger of disintegration through their at- 
tempts to uftiirp functions not recognized as If)ca]. 
Therefore, where such a system of distributing admin- 
istrative powers has been adopted, the power is given 
to the central administrative authorities to step in and 
prevent the kical coi-porations or authorities from mak- 
ing BUch UHurpation. Further, as all administration 
demands pecuniaiy I'esources and as the exercise of the 
taxing power by the localities may result in the dieor- 
ganization of the general financial system of the state, 
the central legislature usually fixes what kinds of taxes 
the localities may raise, and permits the central admin- 
f iatrative officers to exei-cise a general control over the 

' Infra, p, 3C.6. 
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Sministratiou of the local finances iii order tbat in tbia 
■ay extravagance may be prevented. Finally, while it 
lay be recognized that the local corporations have a 
phere of action of theij' own in which they act subject 
o the central administrative control, at the same time 
he central government may under this system recognize 
]tat the localities are also in certain branches agents of 
3>e central government. So far ae this is the case the 
ocalities must be subjected to some sort of central con- 
rol ; and this control is usually as in the other cases 
administrative control. 

IV. — Sphere of central adtninistraiion. 
But, as has been indicated, there are certain branches 
rf administration where, in the nature of things, the 
localities cannot act at all or cannot act to the same 
idvantage as the central administration. For these 
)ranches the central government forms a aeries of offi- 
era unconnected in any way with the local corpora- 
ions. The tendency in the United States has of late 
fears been to increase the number of such administrative 
lervices attended to by the central government. Thus 
the customs and the indirect taxes, formerly often 
itteuded to by local officers,' are now entrusted to offi- 
cers of the central government.* In the commonwealths 
II such matters as factory inspection, railroad auper- 
»iaion, the control of pauper lunatics in some cases, and 

*Cf. TkeHiilm-y of Tariff Administrafion in Ike United Stalts. by John D, 
te in the series of Studies in History, Econsniitt and Public Law edited by 
le Univeisily Faculty of Political ScienceofColumb a College I No. a, pp. 
I,JS. 

' In Gcntutny cuKtoma and indirect taxes a e attended (o by the common- 
^ths ander the supervision of the imper al go emment Impcnnl Conslitu- 
m, »rts. 35 and33;(/. Meyer. £fArii«:/i 1/ D I Anl -ai Hung cAt.ll., 
Orfny :335- 
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a whole series of matters are attended to by 
monwealth officials unconnectetl in any way with 
local corporations. In all countries these central offi< 
if we may so call thera, are subject to quite a strid 
central administrative control, 

As a result of these arrangements which we find b 
all countries, the details offering considerable variety, 
we conclude that not only is the function of admifi 
istration ki^ely separated from the functions d 
legislation and the rendering of judicial decision, and 
entrusted in most cases to special authorities, but alae 
that these special administrative authorities are in all 
states of two kinds, uis., central and local, while in sonX 
states the local authorities may further be subdivided 
into commonwealth and local authorities. As tin 
law in the United States distributes what are iisuall]j| 
reganled in a unified government as central powan 
between the national and the commonwealth govern 
ments, this order will be so changed in the follow- 
ing pages as to consider as central authorities both 
federal and commonwealth authorities, and as local 
only those subordinate commonwealth authorities 
having a temtorial competence within the limits of 
a commonwealth. 

Of these two classes of authorities the central 
authorities have to attend to those matters which by 
the law of the land have been recognized as general in 
character, and where the central control over the local- 
ities is an administrative one, have to exercise that con- 
trol. The local authorities on the other band act as 
agents of the central government, and are local cor^ 
porations with, in some states, their own sphere of 
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dependent local action; and in all cases are sub- 
c^t to a central control which in accordance with 
e method of distributing administrative duties 
dong the localities is either a legislative or an 
iministrative control. 
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Dimision 1. — The Executive Power and the Cku^ 
£kcecuUv6 Avihoritfy. 



CHAPTER I. 

THE BXECUTIVH POWER AND THE EXECDTIVB AUTHOl 
Uf OEHEBAL, 

The organization of a chief executive aathority, a 
the defiDition of the executive power which should 
entrusted to it, are problems which have always 
difficult of solution for both political scientists an 
constitution makers. The first difficulty which pJ 
senta itself is the organization of the chief exeeutii 
authority. Shall it be a board or one man ? A boaJ 
ensures deliberation, and by many has been euppoBC 
to be a preventive of executive tyranny; the on 
headed form is more liable to produce quick and e 
ergetic action. The desire to produce this result hi 
in almost all cases been so great that the one-head( 
form of the executive authority is now almost nuiv( 
sally recognized as the proper form. The next gre 
difficulty has been found in the determination of the 
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itent and character of the power which shall be en- 
usted to the chief executive authority. Both practi- 
il men and students have always had great difficulty 
obtaining a clear conception and an adequate 
spression in their governmental organization of their 
inception of the power to be given to their chief 
secutive authority. The cause of this difficulty is 
ffofold. The first cause of difficulty has come from 

e theory of the separation of powers. This theory 

lists that the executive authority should both have. 

hia hands all of what is regarded as the executive 
ower and be confined to the exercise of the executive 
ower. The experience of the world, however, goes to 
rove that, if such an attempt is made, the executive 

ithority tends to become either tyrannical or in- 
tpable : tyrannical, if it have the entire executive 
ower; incapable, if it have no other than the executive 
ower. Men have therefore been compelled to abandon 
realm of theoiy and to allow themselves to be 
ovemed in their determination of the power to be given 
t the executive authority by the history and needs of 
le country for which they were forming a constitution, 
ith the natural result that the conceptions of the 
laracter and extent of the executive power which 
le constitutions of existing states present are quite 
lifferent the one from the other. 

The second cause of the difficulty of determining 
'hat shall be the power enti'usted to the chief execu- 

'e authority is to be found in the failure, which is bo 
ften made, to recognize that what is called the execu- 
ve power really consists of two functions. These are 
le political or " governmental " function, as the French 
ill it, and the administrative function. These two 
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B it is mmewhal difficult to dl^tiDguish, but tl 
ion divis exi^ and is ra]>able of perception. 
aoted FWnch w-riieroo administration has, as elearlyi 
Miy onf, l>rougbt out x\x\» diatiuc-tion, which is i 
jiroDOunr^t io Fnmoe than elsewhere, and has an ii 
IKtrtant uiflaene« on the French law. This tb M. Aneo 
who 8aj-8 ' : 

Wlien we distinguish governiiKat from administrarion 
mean to put into a special categoiy the direction of all ~ 
which are regarded as political, that is lo say the relatioDS of 
chief execuiiw authority with the great pow«s of the 
ment : the summoning of electors for the election of senators i 
rcprescntatix-es, the closing of the session, the convocation of 
chamber of deputies and of thcsenate, the closing of theirsessil 
the dissolution of the chamber of deputies ; the carrying 
of diplomatic relations with foreign powei^, the disposition of 
military forces, the exercise of the right of pardon, thi 
of title!! of nobility. 

He adds : 

The admi nisi rati ve authority has a mission altogether d 
eut. It is charged with providing for the collective needs of t 
citizens which the initiative of individuals or associations of i 
dividuals could not adequately satisfy ; it must gather together! 
resources of society both in men and money in order that si 
may continue to exist and make progress ; it must play the part 
the man of business of society, in its management of the vario 
public services, as for example in the matter of public works ; 
must take measures of supervision and must through the exeit 
of foresight preserve the property destined for the use of \ 
public, must maintain order and further the general prosperitj 

Some constitution makers and political Bcientis 
have regarded the executive power as composed ( 
only the first of those powers ; others, while recogni 

Cim/^nKes sur t Administration, tie. I., 7B. 
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le existence of both, have laid such emphasia on the 
olitical side of the executive power aa almost to 

lore the necessity of the possession by the chief ex- 
Botive authority of any administrative iwwer ; while, 
ioally, othei-s have seen that an efficient executive must 

an administrator as well as a statesman. The dif- 
trent ideas that men have had of the part of the 
:ecutive power which should be given the greatest 
rominence have thus led to great differences in the 
etermination of the power to be given to the chief 
lecutive authority. In some governments we find the 
tecutive authority is simply a political chief.' Thia 
I the position which has been assigned to the executive 
Hthority in the commonwealths in the United States. 
D other governments the political powei' has been 
roaght lai^ely under the control of the legislature. 
'he position of the chief executive as an administrator 
I much more important than his position as a political 
luthority. This is very lai^ely true of France and to 
certain extent of England. Finally, in other govern- 
tents the chief executive authority has been recognized 
iboth a political authority and chief of the adminis- 
ntioD. Thia is the case in the United States national 
pvemment and in Germany. In those states which 
ecognize the chief executive as merely a political 
fficer, the administrative power is given to another 
of officera quite distinct from the chief executive 
ithority and very largely independent of him,' and 

many instauces is exercised by judicial bodies. 



' Even OS a political chief the powers of the executive authority will vary 
Nlly. In some it will thus have the veto power, in others not ; in some it 
11 bave a large pawer of ordinance, in others, aLmost none at all except such 
i* deli^Bted to it by the legislature which may be very chary of its del^ations. 
*lnjra. p. 136, 
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HISTORY OF THB KXBOUTIVB AUTHOKITY AND POWER 
THK UNTTBD STATES. 

The office of chief executive was naturally the mM 
difficult to organize in the United States government 
The form of the office gave the framers of the national 
constitution little trouble. They were substantially 
agreed upon the one-headed form though the board 
form was considered.' In their decision as to the powers 
to give to their executive chief they were, even more 
than in their decision as to the form of the office, guided 
by the models with which they were acquainted. These 
models were the office of colonial governor and the 
English King as they understood his position.^ It has 
often been said that they modelled their President ( 
the English King, but careful consideration would s 
to show that the influence of English institutions i 
less strong than is usually believed, and that the frauf 
era of the national constitution introduced into theit 
new government the American governor rather than 
the English King.' What now were the powers of the I 

' Elliot's Dibates, Philadelphia, 1876, v./ajJi'myRUttimau. Das Nard-Anur- I 
ikanische Bundesstaatsrecht, I., 232 ; see also J. H. Robinson on " Oiigjnll I 
Features in the United States Constitution," in Annals af American Acadtmj I 
of Political and Social Sdtna, I., 233. | 

' Elliot's Dcbatts, Ik. Hi. ; Annals, etc., Ix. clt. 

' The author is glad to see that the result of his own study is corroborated by 
Prof. James Biyce. American Cammonwialtk, I.. 36, 
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ommonwealth governors at the time the national cou- 
litution was framed ? This question may be answered 

ly a study of the position of the governor in the three 
lOBt important commonwealths of the time, viz., New 

fork, Massachusetts, and Virginia. 

— The executive power in New York at the time of the 
framing of the national constitution. 

By the first two charters or patents relating to the 
irritory embracing what is now the commonwealth of 
Jew York the entire governmental power was given 
the Duke of York. This power he transferred to a 
pvernor whom he appointed.' In 1685, James, Duke 
f York, became King of England. The character of 
he colony changed. It had been proprietaiy ; it now 
lecame provincial. The character of its institutions 
emained, however, the same. The commission and 
Bstructions issued to the governor, in which his powers 
■e to be found since New York was not a charter 
ilony, still gave to the governor under the King the 
itire governmental power and limited the exercise of 
hat power only by requiring for the validity of certain 
if hia acts the consent of a council whose members 
rere chosen by the King.* After the gi'eat revolution 
f 1688, another limitation was placed upon the eser- 
ise of the powers of the governor, in that provision 
ras made in the commission and instructions for the 
Dmmoning of a populaj' assembly whose consent was 
be necessary for all laws and ordinances.' The 

Poore's Charters and Constilulions, I.. 7B5, 786 ; Documents Relaiiag to the 
ilemal HisKn-y of New York, III,, 215 et seij., 331. 
" DocamenU. eti.. III., 377. 
* An visembi; wa." summoned in 16S3. but il had Utile influence. 
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governor had the power to adjourn, prorogue, and ( 
solve this assembly. His other (wwers enumerated 
the commission and instructions were to appoint 
officers necessaiy for the administration of justice a 
the execution of the laws ; with the consent of t 
council and in accordance with royal order, to oi^ 
courts of justice and with the council to act as t 
court of appeals in civil cases. The govenior had a 
the pardoning power and an extensive military powf 
Such was the legal position of the governor. 
assembly in course of time, however, began to enci 
on the power of the governor, and practically int 
duced important modifications into the governmen 
system. We find the letters of the governors to ( 
English Board of Trade, which had a supervision co 
the affairs of the colonies, full of complaints of the 
fractory character of the assemblies.^ 

The points on which the colonists laid the great! 
stress in their struggles with the governors were, 
might be supposed, first, the control of the finawM 

' Documents, itc,. II.. 633 and 685. 

' See Documents, ttc. VI., 456, 460, 47a, 533, 543, 550. 554. 597. 7S«i 
764. In one of these letters the govemoi sajs; "By his majesty's commi) 
as well as instructions to his governors of this province all publick mon^ ) 
be issued by warrant from the governor with the advice and consent of 
council. By every act granting money to the king for several years past p 
part of the money is issued without such warrant and sometimes by wamBi t 
the speaker of the assembly only." 

In ajiotbcr letter dated March 19, 1749, and written (0 the Duke of I] 
the governor says : " I must beg further to observe to your Grace that the 
encroachmenls on the royal prerogative began under the admini 
Hunter, that the assembly took advantage of the necessities tbe 
was then under (by the war with France and an eipedilion then set o 
America against Canada), to claim a right of appointing their own 
and refused lo support the government unless this was yielded to them." 

Re [hen adds that Mr. Hunter struggled against them for four years u 
then forced to yield. Cf. Gitternian. " The Council of Appointment in I 
\atV;' Pot. Sci. Qu.. VII,, 80. 
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, second the right of appointing officers as being 
e most important powers which the governors pos- 
Bsed. After the wasteful administration of Lord 
jmbury they insisted on specifying the purposes for 
hich the money which they granted should be spent, 
|;d, after they had secured the recognition of this power, 
^ring the administration of Governor Clinton they 
iade use of this power of appropriation to grant theii- 
jlaries to the officers of the goveniraent by name, thus 
Buming to themselves a large portion of the appoint- 
(g power. The result of the constitutional develop- 
lent during the colonial period in New York was 
|at the legislature had at the time when New Yoi'k 
beame independent almost absolute control over the 
Ranees, granting the money, makingthe appropriations, 
kd controlling the officer on whose warrant it was 
|ued, and participated (^uite largely in the exei'cise of 
ke appointing power. When New York became inde- 
Bndent it was only natural that the framers of the 
jMf constitution which was adopted should incorporate 
ito theirnew instrument of government the principles 
h* whose recognition they had for so long a time been 

tilling with the colonial governors; and we find 
t the constitution of 1777 differed from the pre- 
[onsly existing polity of New York only in that these 
Knciples were now given the sanction of written law 
pd in that the whole political system was somewhat 
iftvened by the prevailing political philosophy, espe- 
ally by the two principles of popular aovei-eignty 
iid the separation of powers. Thus by the new con- 
jtution the finances for whose control the people had 
^n struggling were put into the bands of the legisla- 
ire. Taxes could be levied and money appropriated 
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only by the legislature.' The treasurer on whose wtf' 
rant all money was to be issoed was to be elected b] 
the legislatare by an act to originate in the assemUj.' 
The governor's power of apjmiDtnient, which had also 
been a point at issue in former times, was sabjected 
a legislative control in that the consent of a council 
ap]K>iDtment, to he composed of members of the k^ 
lature and elected by the l^slature, was made 
sary for the valid appointment of all officers appoiol 
by the governor.' The principle of the separati(m 
powers made itself felt in that the new constitotioi 
attempted to define the so-called different powers « 
government,' and allowed the governor almost no 
titfl over I^slation' and absolutely none over th 
rendering of justice. This resulted from the failua 
to enumerate among his powers any judicial powM 
other than the power of pardon * and the express fw 
mation of a system of coui-ts which were to decide 
controversies. The principle of popular sovereignt 
made itself felt in that the governor was to be electa 
by the people and was reduced to the position of 
officer who was simply to execute the laws with lil 
discretion,' There could no longer be any authoi 
to issue instructions to him since the power of the E 
lish King was no longer rec<^;nized. 

II.— Tkeexeentivepower in Massaclmselts. 



bWith 



The history of the province of Massachusetts b^i 
the year 1691. The provincial charter whic 
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'aa then giveD to the colony united the two formerly 
Eisting colonies of Maasachiiaetts Bay and Plymouth.' 
Phis chailer formed by the side of the governor a 
l^slative body, the General Court, which consisted of 
be governor's council, chosen by the General Court, 
id of representatives chosen by the freeholders of the 
ilony. The governor had the power to adjoui'n, pro- 
igne, and dissolve the General Court ; could, with the 
msent of the council, appoint a great many officers, 
loatly local in character, though the general appoint- 
ig power, where there was no special provision in 
le charter, belonged to the General Court ; had a veto 
Dwer over all the acta of the General Court ; had 
rery limited judicial powers — only the probate of wills 
id the granting of administrations ; and finally had 
tensive military powers, s<)me of which could be 
lercised only with the consent of the council, 
It will be noticed from this enumeration that the 
l^islature had under the charter of 1691 almost all 
ihe powers which the New York assembly tried for so 
Wig a time to get. It had the general appointing 
power, and thi'ough this a large control over the finan- 
I, since it could appoint its own treasurer. We find 
ierefore that the Massachusetts legislature did not 
mcroach seriously upon the powers of the governor; 
lud that on the adoption of a constitution in 1 780 no 
rery great changes were made in the form of the gov- 
BTunent. Of course the substitution of the doctrine 
if popular sovereignty for that of royal sovereignty, 
8 well as the adoption of the principle of the separa- 
ion of powers which was very forcibly announced.^ 
lade some changes, but these are about all. Thus the 

' Puore. 15I. nV,, I., 94Q. ' See Const.. Art. Kxx., part i. 
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constitution of the new commonwealth provided 
the governor was to be elected by tbe people, 
goveraor lost hia control over the legislature; his 
power was limited and bis judicial powers disappearedi' 
His military powers were about the same as before, and 
as before he could appoint most of tbe judicial and 
local officers, but all the important central officers of 
the commonwealth were to be appointed by the Gen- 
eral Court. 

///, — The exenttive power in Virginia. 

Vii^inia, like New York, had no colonial charter. 
Recourse must therefore be had to the commission 
instructions issued to tbe governor to find what 
the extent of the executive power. In Beverl 
Hi^ry of Virginia, published about the year 17' 
IB found a tolerably complete description of the d 
polity of the colony based on this commission,' 
find a governor appointed by the King and subject 
his instructions, with the power to adjourn, prorog 
and dissolve the assembly and to veto all their a 
The governor's power of appointment extended, i 
rule, only to the local officers ; he had large milit 
powers, but the appointment of the most import 
officers of the colonial financial admiuisti-ation belonj 
to the assembly whose speaker acted as treasurer.' 

It will be noticed that, as in Massachusetts, 

legislature had as early as 1705 what the assembly; 

New York struggled so long to get, viz., the control 

the finances. Therefore we find few attempts on 

part of the legislature to encroach upon the powers 
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be governor ; and that when tlie colonists came to 
>rm their coramonwealth government at the time of 
he declaration of independence they did not find it 
lecessary to make many changes beyond those which 
be prevalent political philosophy made it probable 
hey would adopt. 

Thus the principle of the sovereignty of the people 
B seen in the fact that the governor was to be elected 
>y the people's representatives, the legislature. In 

nrdance with the principle of the separation of 
lowera he lost his control over the legislatui-e, by the 
jbolition of the power of dissolution and prorogation 
nd the veto power. He had still the same appointing 
pwer aa before — that is, for local officers, — but subject 
the consent of the council. He had also to exercise 
ritb the advice of the same body the military power 
md the power of pardon. The important central 
ifficers, including the treasurer, were to be appointed 
r the legislature. 

v. — The American conception of the executive power in 1787. 

The American conception of the executive power 
revailing at the time of the adoption of the common- 
realth and national constitutions, as evidenced by the 
examples which have been adduced, corresponded with 
that part of the executive power which has been 
called the political or governmental power. The great 
exception to this was that the caiTying on of foreign 
relations was not included in the governor's powers. 
This does not, however, prove that this power was not 
Bonsidered a part of the executive power. The omis- 
of this powei- was due entirely to the peculiar 



f\. 



. > * 



f. . A 



I 



• f • 



I . 



I. 



1.' 



• ■ » . J :\\, 

•■ 4 : \y^ . • •• • 



. I ■ • .1 

^. . . i ■ • 'I. 

■|l. ,« !■. I • f. 

t« »,•'». I ■ . I ... I . 

,• ■'. 'ti .« !■ 

.'.■•, . ' ■ ■! • ■.■■■'.■ ' ■ . • ■ , ■ 

••• .!■ ■■• • », •'. i|-" III! I». |« 

• . • ■ I ■ . ■ ■ . • , •■ 

^ . . t I . , • ■ , I ■ ■; . ■". ■ • ' . ' • -^ . 

•1 I ■ > ■ • ■• « • ■ ' ■ . 1 ■ , 1 1 . '.'1.1 

p..i.i I '.»• • 

I ».. ' » . .. .1. . 

. ''v ■ • ■ I ■. ■ ■ : I ■ 

• |i • I • l.r. M I • !■, ."ir*. 

I ■ ■ ■ ■ . r. • 1 » 

^ ■. K. .. ■ . 

"1, . 



til. ■■ - 



I lit • 



I . 



I.. .». 



■ ■ I •' ■ . ■ ■ I- ■• , • • 



■ I ■ I •! • . > ■■, . « I . ' y 

f ' • 



I i 



'f 



II. • li • • 



tt 



. • • • ■ tt 



I 



I I. 



• ■'.,■•' 1 r* . . ■ . I ■ • • i . ■ ' ' ■ 

-.111 ". '■. .■• ■■■ 111 ' . 

I > . :■■■'. ■ ■. I • . ' r . • > . . J ■ I • . • t ■ 1 1 

■ I I ' .. ■• ... Il . 

. ■ f • t ' . • '. I . ■ I ' . . ' . " ■ > . I . » ■» J J ■ I ■ 

• ■. ■ ■ li: .\. -i . 

.1 ' I I I , i ■ 1 ■ • '»■•»! 

.iii.»"«.r ' .if < I'll. I ifi^'-. !■ '■, l*t■l«.••1■«^«f .» 

• ^. I •••.■. '.It. . »■ . . • '. II.- .!.».■ *■ ■ ■ \ ■) ■• r • I «•! w V 

(( Il I. »i.t. •! t l».' . "'I J -.1 f.: •. "'■ ..I ■« .111. ^I'-Ml^.tl 

♦l^Nli ■ I tt-'. ■••#'.». If f « 1.1.-) ■ K. ... 'I • -r, .1. •!. tl -I*! ^1 



. I " • I ' . 
.•I. 

■ I.. ' .. ■ 

•!'».. ■.. . 

• 1 ■ I . . i • • 

, ». I ■ I I > • 

.». • I • \'. 1 1^' •. ■ ■'. ■ '•• 

till* ■ ' ■ r •• !• . r ' • . ■ 1 «, ■ f . . 1 1 
•Il »■•■ . '» • ■, II. •■ I 

tl •» f .-III •»!■ ■ 



iV .- 



1M<tf 1 liM.- lit - 



.\. ♦'•rfl'* 



^ . ■ ■; Wi 



rr* 






||/)fl» ititM)-"-*'*. 1. tl \ \m . .11 -. I ' f.iitt.t^-* »*%\4. )i,4*>. 




iiinil' itf (■Iw twuHrl«Ni'ii "( Hiiit limnnliMf ndHiiniKte 
\, wii liiiil Ui»l' ill xll Miu ^Ih'w wiliiiiiua Mi» ijiiuoHim 

I lit'tllHulv HtlHllill huftllu Mid I'ilVMllliit'll lllHt lllH 

IbIiiMii'ii nlmiilil B»(iii:ibii » inri illili'ii'liiiil- ""IiMhI 
IT (ho ttHiiliwit, if i^ iliil mil' ^itltii i'liiiiii ililii JMl 
hIii^u oitmiiiiuM'Mliiii ll' i>li«iiHiiil, mill iiIi^hIumI Mid 
Iff (u yiitK i«ll Mm iiii|i|ili>» Mini- Mm uiivi:i'iiiiiit|i( 
{M iilil'itiiii til >>|iwify ill ilK ii|i|ii'ii{irii«M>>ii iiutn fur 

II |il)r)iMiit»i villi MIMIII1.V il> Imil iHiiiiii hIiihiIiI Iih 
leniiixl, mill hi ilcaigiiiiln Miu ulHui^r wliu uiiaUiiiuvii 
mo Hf iia BiillouMiill mill ilinliiiiiii'illiilil- TIlu [niwuf 
mi|lniliMm'iil, lyiiinii in ini wliiiiiiimiiiiim (immf Minf 
In 1)11 (iiiiiiil Ih nil MiB IukiipIiiik III Kiliiiiiiialiiiliiini 
I tnmHiil ilitfomiiMj in iliffmuiii i:iiiiiiiiiimm»iMi inii 
|i»ifliitiiiti>iii Miitl' il' lii:|i>iig>»l (ll Miu giiviiriiiir i.i Mm 
• «l nmoi Miiiii il|li|lii^l mill Iwml "UlisiMn mm m^ 
kf ulniu'i III Nitw Viii !• hImiiii ik uiiii Im viiiii Mini Mm 
iriri (iiiwnf III ii)i)iimiMniiiit ww fiwriliiil «» wiii nf 

r|fl''9WWf'» |IIIWli|», Ollll eVBII lldlll it W»» ilu||jiip|,B|( 
» liiginiltM'll mUlUll- <i||H flti:| fllMlllir iIubUFH:!! 

BHoH' 'riinf in, Miiit Mm (jumiiiiii' )iiiw!iii«iii| iiitiHiBi-' 
WD imluuy iMii' ill Miu laiiiiiininwiiiilMi miy giiiiuml 
IfliHW (iimur, Bmii In (iii|i|i|piiiiiiii B»iiiMng low- A» 
Ml Sliwiiimi Kniili "'rim BJiiwiMivii in iitii fii ihik 
I Ilia iiwii will, liiU Mm will nf Mm luuinliiMini 
iwl lif Imvii." ' 

Jtin mily |iiii»ly iiilmiiit»|.r»Mvfi limiieli HMnnilinl to 
Mh BWilml t;«ili'iiiiil mi'l iiMiiiiiii»ii»*iiiillli liMvurmiiuHt 
PitliBHi Mm liiimiiiiiil mliiiiiii.iMuiiiiii, uliiiiji tvM dI- 
"' Htl'iiilj' iiMwiilwl Ml lij' ilm liii(iiiliil.nrii. 'I'ltin 
H)B iiimiImI wliiuli Miu fFWimia iif Miu imw n*- 
jjnuwHimf Muil Ni enin' wlitrn Mm* uwhii !■« 
ll 1« PbiWiij'i #(*»»i« ftiw I mm! pii' »» ll «»■ 



6; CENTRAL ADMINISTRATION. 

build up a great administrative Bystem, but whid 
tbeir siiccessors were force<l by circumstances 
abandon. 

V. — The history of the executive poiver in the early national 
government. 

1. Original position of the President. — The nation 
constitution provided for a President, in whom t] 
executive power should be vested.' Wliat the mea 
ing of those words was in 1787 has juat been shov 
It was that the President was to have a military a; 
political power rather than an administrative pow 
The meaning of these words is further explained \ 
the enumeration of the specific powers which wa 
granted to the President by the constitution. The 
are the same powers poesessed by the governors of tl 
commonwealths. They are the power of military c 
mand, the diplomatic {wwer, the limited veto powi 
the power of pardon, the power to call an extra a 
sion of Congress, to adjourn it in case of a disagn 
ment between the houses, and the power to send 
message to the Congress. The general gi-ant of tlM 
executive powei' to the President means little exce| 
that the President was to be the authoj'ity in the go 
ernment that was to exercise the powers afterwan 
enumerated as his. The only other ennmerated poW 
is an administrative power, and is also the only pure 
administrative power that is mentioned clearly in tl 
constitution. This is the power of appointment,* 

' Atl. ii., section i. 

* Art. ii., sec. 1, par. 9, provides (hat " the President shall nominate, and by i 
with the advice and consent of the senate shall appoint, ambassadors, otlier p 
s and consols, judges of the Supreme Court, and all other of&cen 
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Finally it is to be noted that, in accordance with the 
imerican conception of the executive power, the 
President did not have any power to issne general 
"dinances, even to supplement existing law, which 
'ould bind the citizen. The only ordinance power 
which the President bad at the beginning of our his- 
toiy, and indeed has now, ia the power to issue ordi- 
Dftnces when the legislature has specifically delegated 
to him the power to regulate a given subject. The 
only possible exception to this rule is that in times of 
the war power which is generally recognized as 
idonging to the President is susceptible of very great 
Brtension and may be construed, indeed in the past 
been construed, as giving to the President quite 
an ordinance power.' 

It will be seen from this enumeration of the powers 
[iven to the President by the national constitution 
ihat the conception of the executive power held by 
the fraraers of the national constitution was the same 
that to be found expressed in the constitutions of 
ihe three commonwealths whose constitutional history 
lua been examined. The President bad the political 
ipower and one administrative power, viz., the power 
flf appointment. Beyond the power of appointment 
te had, so far as the express provisions of the consti- 

fc United Slates whose appointments are not otherwise provided for, and 
rtich shall be established by law. But the Congress may, by law, vest the ap- 
poiglment of such inferior officers as they may think proper in the President 
in the courts of law, or in the heads of departments." Paragraph 3 adds ; 
President shall have power to fill all vacancies that may happen during 
ess of the senate by granling commissions which shall empire at the end 
ir next session." Further, section 3 gives lo the President the power of 
(MunisrioniDg all the ofiicers of the United Sutes. 
ISM/l«^d,p. 32; and Fisher, ■' Suspension of Habeas Corpus " in Pol. Sci, 

gv., ni., 163. 
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tiition were coacerned, no control over the admiiUBt 
tioQ at all. 

2. Change due to the power of removal. — But Ames 
can development has completely changed this cona 
tion of the power possessed by the President. In i 
first place the duty imposed upon him by the conat^ 
tion, to see that the laws be faithfully executed,' 1 
been construed by the Cougress as giving it the pow 
of imposing duties and conferring powers upon t 
President by statute, and has led to the passage < 
almost innumerable laws which have greatly increase 
the importance of the President's position, and hal 
given him powers and duties relative to the details! 
many administrative branches of the national goven 
ment.' In the case of In re Neagle it is said tin 
under this power the President is not limited to t 
enforcement of acts of CoDgress according to their e 
press terms. This power includes lights and oblig 
tions growing out of the constitution itself. As 
result of it the President may protect an officer of tl 
United States in the discharge of his duties." 

The second cause of the change in the position of ti 
President is to be found in the interpretation of tl 
constitution made by the first Congress relative to tl 
power of removal. The constitution gave the pow 
of removal to no authority expressly. The questio 
came up before the first Cougress in the discussion < 
the act organizing the department of foreign affail 
Although there was a difference of opinion in tl 
Congress as to who under the constitution ' 



' Elmes, ExeiMlivr Deparim 
' 135 U. S., I.. 64, 68. 
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his power, it was finally decided by a very small 
lajority that the power of removal was a part of the 

;ecutive power and therefore belonged to the Presi- 
fint. This was the recognized construction of the 
rastitution for a great number of years, although it 
id not meet with the approval of some of the most 
minent statesmen." After more than three quarters 
i acentury Congress deliberately reversed this decision 
nd by the tenure-of -office acts of 1867-9 (later incor- 
orated in the Revised Statutes as sections 1767-1769) 
ecided that the constitution had not impliedly or 
apreasly settled this point, and that Congress was 
herefore the body to decide who possessed the power 
if removal. Congress then decided that the power 
if removal of senate appointments belonged to the 
President and the senate.' For twenty yeai-s this 
was the law of the land though no one was able to 
BXplain esactly what the teuure-of-ofSce acta meant, on 
ccoant of the obscurity of their wording; but finally 

.1887 Congress repealed them. The result is that 

le early interpretation of the constitution must be 
egarded as the correct one at the present time. That 

the President alone has the power of removal of even 
enate appointments. Though the tenureof -office acta 
tad the effect of temporarily weakening the power of 
lie President, the complete power of removal had 
aisted so long as to determine the position of the 
President in the national government and has been of 
ncalculable advantage in producing an efficient and 
annonious national administration. The benefits which 



' This construction was approved by the United States Courts in United States 

Avery. Deady, 204. 

'This was constitutional, United Slates v. Avery, Deady. 204. 



tt CMSTMAL ADMJyJSTJtAT/OJir. 

fbttcnrad tfe iuuiiMUMiua trf tbe first CoDgrees 01 
qceitiow we vaqHoliaaabfy the reason why ll 
tiMii»«C«Aw adm vcte finaDr repealed. From tt 
power of RBoval kas beca evolved tbe Prefddeti 
pomr of direction asd flapervisioii over the'e 
mtioMil admiuabstioa. To H is due tbe recogmti 
of As pooBWDJOD bf tfe Preaident of the admiaistra^ 



S. Power <if JireetiatL. — ^Tbe power of direction ■ 
control over the adniinisiratioii through which 1 
Ftcadent kaa be<xime the chief of administration 
hardly recognized in the constitatiou. The onlyj 
vision from which it might be derived is that t 
permits him to "require tbe opinion in writing of 
principal officer in each of the executive departm( 
upon any subject relating to tbe duties of their reap 
tive offices." ' But perusal of the early acts of ( 
gress oi^nizina: the administrative system will ^ 
that the first Congress did not have the idea that 
President had any power of direction over any mat 
not political in chai-acter. while the conception of 
executive power ]x>s8essed by the statesmen of 
time, as seen from the examples which have 
addaced, goes to corroborate this position. The acb 
Congress organizing the departments of foreign s 
and war did, it is true, expressly give the President 
power of directing the piincipal officers of these dep 
ments how they should perform their duties, but th 
were departments which were of a political chara( 
But the act organizing the treasury department ' 
I tains no reference to any presidential power of directii 
t aimply says that the secretary of the treasury s 
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1^ perform all auch services relative to the 
MS as he shall be dii'ected to perform ; and the 
xt shows that reference is made to the direction 
ingress and not to that of the Pi'esident. The 
«s in Congress substantiate this view. Further, 
wt that the secretary of the treasury, different 

the other secretaries, was to make his annual 
t, not to the President, but to Congress, shows 
Congress intended, after the manner of the time, 
ep the finances under its own supervision. The 
listration of the finances which, as has been shown, 
eally almost the only non-political branch attended 

the central government of the commonwealths 
i the men of those times as a model for the other 
y administrative branches. Thus the post-office 
irganized at first in such a way as to remove it 
letely from the control of the President. The 
ntment of all oificers in the post-office was given 
J postmaster-general, while the law which finally 
ized the department in 1825 had nothing whatever 
y about presidential control or direction. The 
lal absence of this power of direction is commented 
by one of the United States courts. The court 



4 
4 



legislature may prescribe the duties of the office at the 
i its creation or from time to time, as circumstances may 
i. If these duties are absolute and specific, and not by law 
subject to the control or discretion of any superior officer 

by law especially authorized to direct how those duties are 
>erfonned, the officer whose duties are thus prescribed by 
bound to execute them according to his own judgment. 
jadgmem cannot lawfully be controlled by any other 

' Unitui Slalesv, Kendall, 5 Cratidi, C. C. 163, 272. 



«8 



CENTRAL ADMINISTRATION. 



person ... As the head of an executive department he i| 
bound, when required by the President, to give his opinic 
writing upon any subject relating to the duties of his office. 
President, in the execution of his duties to see that the bn^ 
be faithfully executed, is bound to see that the Postmaster-G 
era! discharges ' faithfully ' the duties assigned by law ; but di 
does not authorize the President to direct him how he shall d| 
charge them. 

The court admits, however, that the President n 
remove the postmaster-general from office, and it i ^ 
from this power of removal that we must derive anj ' 
power that the President has to direct and control tl« ■* 
acts of officials in those departments where the law ha ^ 
not expressly provided for the direction and control » - 
the President. So much force did this power rf ' 
removal have that in 1855, only twenty years after thft 
decision that has been cited was made, we find in m 
opinion of Mr. Gushing, the attorney-general, ^ ' 
following recognition of the power of direction of ti 
President.' 



ofO^ 
isidoS 

■ Prpni- 



I think . . . the general rule to be . 
head of department is subject to the direction of the Presii 
{This was said in relation to duties imposed by statute 
a head of department.] I hold that no head of a departmt 
can lawfully perform an official act against the will of the Presi- 
dent ; and that will is by the constitution to govern the per- 
formance of all such acts. If it were not thus, Congress migU 
by statute so divide and transfer the executive power as utter^ 
to subvert the government and change it into a parliamentaijf 
despotism like that of Venice or Great Britain, with a nomi 
executive chief or President utterly powerless — whether unda 
the name of Doge or King or President would then be of little 
account so far as regards the question of the maintenance of the 
constitution. 

' 7 Opinions of the Attorneys-General, 453, 470. 
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This is, of collide, an extreme view, and it is prob- 
ily not meant by it that the President has any dis- 
jnsing power by which he might relieve an officer from 
)eying a positive direction of law, since the law, when 
institutional, is always above any executive order." But 
indicates, at any rate, the drift of public opinion as 
■ what was the position of the President. Indeed, by 
lis time it was pretty well recognized that the President 
id a power of direction over all of the departments 
^ardless of the fact whether the law organizing the 
ipartment had made mention of such a power or not. 
his may be seen from the celebrated United States 
Mik episode when Andrew Jackson made use of the 
ower of direction, together with the power of removal 

which it is necessarily based, to force the secretary 

the treasury, notwithstanding the semi-independent 
osition in which the first Congress attempted to place 
m, to withdraw the national deposit from the bank, 
lis was done in spite of the disapproval of Congress, 
id no serious attempt was made to condemn his action.* 
"he effect of giving to the President these powers of 
imoval and direction has been to give him the admin- 
itrative power, and to mate him the chief of adminis- 

.tioD. The result of onr national development has 
leen a great enlargement of the American conception 

the executive power as exemplified in the office of 
lie President. The executive power in the United 
Itates, so far as the national government is concerned, 
abraees both the powers of which it may in theory 

iXadtUv. U. S., la Peleis, 524. 

' See RQtUman, op, cil., I., 170. Foi a moHem illustration of the presidential 
n-er of direclion see F. P, Powers on the Guilford Miller case in an article 
•■ Railroad Indemiiily-Lands " in the Pol. Sri. Qu.. IV., 45a, 456, 
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be composed, and the chief executive authority is at 
the same time the political and the administrative chief 
of the government, and has under his direction and 
control the actions of all the officers of the natiooil 
government 



CHAPTER III. 

THE ORGANIZATION OF THE CHIEF EXECUTIVE 
AUTHORITY EN THE UNITED STATES. 

/. — Tlie President. 

It may be said that the executive power poaaeased 
(y the Preaident of the United States embraces firat, 
he political power, which ia sometimes exercised by 
md with the advice and consent of the senate acting 
an adrainiatrative council, aud second, the adminis- 
Tative power, which is of especial interest to the 
student of administrative law. This administrative 
power consists of two classes of minor powere ; first, of 
ihe powers which relate to the personnel of the ad- 
ministration. These have been discussed in the histori- 

il treatment of the President's power. At the present 
time they are complete, and the President ia therefore 
the head of the national administration, with power 
to appoint (with consent of the senate for moat im- 
portant officers), remove, and direct all the subordi- 
nates. In the second place, the President has powers 
Relative to the administrative services themselves, 
material rather than personal powers. That ia, the 
President has the right himself to perform a aeriea of 
*ct3 in the different branches of the national adminis- 
tration. 
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1. Administrative powers. — These powers are m 
be found in the various acts of Congress relative to tM 
different services by which Congress has confeiTefl 
powers and imposed duties upon the President, whii^ 
he is obliged to exercise and perform as a result of his 
constitutional duty to see that the laws be faithfnlly 
executed.' Piincipal among them is the ordinance powo* 
which in numerous instances Congress has delegated to, 
the President, and which the President may exerciM 
only as a result of such a delegation. In the exercn 
of these powers it ia not necessary that the PresideaB 
act personally even in the case of duties whose peM 
formance has been expressly required of him by law.' I 

The acts by means of which the President perfonm ' 
his duties are either of a general or a special character. 
Those of a general character are either regulations or 
instructions, the difference between them being tbat 
the former bind both the officials of the government 
and the citizens as a result of the fact that Congress has 
delegated to the President the power to issue them, 
while the latter bind only the officials of the govern- 
ment, and are issued by the President as a result of 
power of direction and control over the entire admi 
tration. Some of the most important of the gem 
regulations issued by the President are the consular 
regulations and the civil-service rules. But the most 
important of the executive regulations are issued, not 

' See also /n rr Ncagle 135, U. S.. i. 64, 68 ; supra, p. 64. 

' Williamson V. The United States, 1 How, 290 ; 17 Peters, 144, Thisouedo 
cideil tliat an act prohibiting the advance of money to disbursing officers except 
under the speciaj direction of the President did tiot require of the President Ihe 
performance of this direction in every instance under his own hand. For politi- 
cal and judicia] acts Ibe courts seem to require the personal action of the Frea- ] 
dent. See Runklov. U. S,, laa U.S.. 543, 557 ; U. S. v. Page, 137 U. S., 673. 
678 ; Ex parte Field, 5 Elatchford, 63. 
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the President, but by the different heads of depart- 
ents, though the President ia regarded as responsible 
r them all and to have acted through the heads of 
ipartments.' 

The other class of the President's acts are of special 
id not general application, and are directions or or- 
srs issued to a single head of a department and de- 
rions in those few cases where it is recognized that 
ie President has the power of deciding appeals from 
;e decisions of his subordinates. The latter power of 
scision on appeal is not generally recognized as be- 
mging to the President. Indeed it hag been laid 
own as the general rule that the President haa no 
►wer to coirect by his own official act the en-ors of 
dgment of incompetent or unfaithful subordinates ^ ; 
id that the individual has no right of appeal from the 
Bcieion of a head of a department to the President*; 
id that where an appeal lies it can go no further than 

the head of a department.' 

The only case where an appeal lies to the President 
where the question to be decided is as to the juris- 
iction of the officer whose decision is appealed from, 
.ere the appeal seems to be permitted.' 
2, Memedies a^gaiiiat ike action of the President. — 
!bere are, it may be said, almost no remedies against 
he action of the President. The President is neither 

WUcox V, Jackson, 13 Peters, 4g8, 513 ; U. S. v. Eliason, 16 Id., sgi ; Con- 
Csses, 20 Wall. g», 109 ; U. S. v. Farden, 915 U. S,, 10, 19 ; Wolsey 
LQupman, lot U. S,, 755. 

'4 Opinions of ihe Altotneys-General, 515; but see the Guilford Miller case, 
pra, p. 69. 

9 Opinions, 462. ' 10 J/iiJ.. 526. 

15 I6iJ., 94, too. This opinion was given in lS;6, and is very valuable, as 
it are collected and reviewed nil the opinions of the attorneys-general on 
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j civilly nor criminally resiwnsible to the courts.' No 
' can the courts review liis acts where the atiemj^ 
will bring them in direct conflict with him.' Tl 
only cases where the courts can exercise any contK 
over the President are those in which a regulation 
order of the President comes up before them I 
execution when, if they regard it as an act in eso 
of the President's powers, they may refuse to enfo 
and declare it null and void.' But even in these ci 
where the action of the President is regarded as polit 
in its nature the courts will refuse to interfere.* 

II.— The commonwealth goziernor. 

1. The governor a political officer. — The ori^m 
political character of the governor * has tended to 
come more prominent, lai^ely on account of the gl 
to him of the limited veto power. His political po? 
consist in the first place of military powers, which 
always exercised subject to the limitations containe 
the United States constitution. This provides that 
militia of the several commonwealths shall be und^ 
the command of the President when in the actual ser- 
vice of the United States.* These militaiy powera 
consist for the most part of the commandership of the 
commonwealth militia and include also the military 
administration as there is no commonwealth secretary 
of war.' This fact is due probably to the posaeseioD 

' Durand v, Hollis, 4 Blaichford, 4111. which also claims irresponsibility [or Ul 
subordinates when executing orders issued in the discretion of the President. _ 

' Infra, II., p. soS ; Miss. v. Johnson, 4 Wall, 475. 

' The Schooner Otono, I. Gallison C. C, 137 ; Ei parte Menynuin, Q^j 
erican Law Register, 524. 

' S^ra, p. 34. ' Const., art. ii., sec. a, par. I. 

' Supra, p. sg. ' Stimson, American SlalHit Law, p. 41, 
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be English crown, at the time the office of gov- 
' was established, of the military administration 
h was considered a part of the i-oyal prerogative, 
veral of the commonwealths the governor may ' 
et personally in the field unless advised so to do ' 
resolution of the legislature." As commander-in- 
he has very commonly the power to call out the 
ia in case of insurrection, invasion, or resistance to 
xecution of the laws.^ In some cases here again 
ight is subject to passage of a resolution to that 
. by the legislature. This is so in New Hampshire,- 
achusetts, and Tennessee in case of insurrection 
n Texas in case of invasion." 
e second class of powers possessed by the gov- 
' are to be found in the powers he possesses over 
jtions of the legislature. Thus the governor very 
"ally has the veto power. This Includes in many 

the power to veto items in appropriation-bills 
isually consists in the power to demand from the 
ature a reconsideration of the objectionable bill. 
be reconsideration, the bill may be passed usually 
two-thirds vote, in some cases a three-fifths, and 
y in some by a simple majority.' The governor 
188 the power to adjourn the legislature in case the 
houses disagree as to the time of adjournment* J 
ower to call extra sessions of the legislature* ; and 
>ower and duty to send to the legislature mes- 

in which he is to give the legislature such infor- 
m as to the condition of the commonwealth, and 



la, Kentucky, Maryland, and Hisranri. Stimson, of. cit. sec. 297. 
1, <f. Ht. sec. 29S. 

' Ibid., sec. 378. 
ec. 30s, C. ' Ibid., sec. 177. 
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to recommend such measures as he deems proper.' 
the third place the governor has veiy generally 
power to grant panlons, reprieves, and commutati( 
of sentences and may remit fines and forfeitures.'' 
some instances treason and conviction on impeachm) 
are excepted fiom his paitloning power,' while in cei 
of the States the power in all cases is conditioned 
upon obtaining the consent of the council (Massa- 
chusetts, Maine, and New Hampshire), or the senate 
(Rhode Island), or that of the judges of the supreme 
court and the attorney-general or a majority of them 
(Nevada and Florida), or of a board of pardons con- 
sisting of " state officers "* (Pennsylvania). Finally the 
governor has in some cases the power to proclaim in 
accordance with the law the time of general elections. ■ 
This power is often possessed by the secretary of state.' 
2. Pmver of appointment. — While the political 
powers of the governor have increased, his administra- 
tive powers have decreased. Fii'st among these is the 
power of appointment. This power was originally 
rather gi'eater in New York than elsewhere. Here the 
governor had the power to appoint most officers in the 
commonwealth, but was subject in the exercise of the 
power to the necessity of obtaining the consent of the 
council of appointment formed of members of the sen- 
ate elected by the assembly.* In 1801, however, the 
power was given to each member of the council to 
nominate for appointment.' The diffusion of respon- 
sibility resulting from this amendment at a time when 
the patronage of the central government of the com- 

' /iMrf., sec. 38o. * /Hd., sec. i6o. 

* Jdi/i., sees. l6o, 163, 164. ' See Nebraska Compiled Statutes. iBSg. p. 4S3r1 
' /ad,, sec. 161. ' Supra, p. 56. 

' Amendmenl V. lo the first ci 
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lonwealth was very large ' resulted in great erils ; aud 
le demand began to be made that the patronage of 
he central government of the commonwealth be lea- 
;ned. This waa done by the constitution of 1821, 
'hich aboliahed the council of appointment and pro- 
ided that the beads of the executive departments 
lould be appointed by the legislature as had been the 
lie from the beginning in Massachusetts and Vir- 
inia. Most of the officers of the commonwealth in 
le localities were made elective, and in the few caaea 
; wliich the power of appointment was left with the 
>vemor its exercise was conditioned by the necessity 
' obtaining the consent of the senate. The const!- 
ition of 1846 still further lessened the power 01 the 
jvCTnor to appoint officers ; but since that time there 
la been a reaction in favor of increasing this power, 
jaendmenta to the conetitution and statutes, have 
rovided new officers unknown to the original consti- 
t, and these officers are for the most part appointed 
governor and senate. Finally, the general power 
in given to the governor to appoint to any 
tn for which no other method of appointment or 
has been provided,' and to fill vacancies except 
principal " state offices," which are filled by 
The same development has been going 
on in the other commonwealths with the result that 
Iw '^s governor's power of appointment at the present 
time is as follows : 

The govenior has the power with the consent of the 
fiouncil or senate to appoint the less important " state 

'In 1821 the number of civil appointees was 7.000, that of military ap- 
pointees, 8,000. See schedule iu Clark's Debates of the Convention of 1S21. 
• N. V. L. iSga, c. 6Bi,see. 6. 
' Ibid., sees. 30, 31. 
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officers " ' and almost never any uf the local office 
to fill many vacancies until the expiration of thete 
or the next election, and to fill all offices forwliii 
some other method of filling is not provided, 
power of appoiotment is generally based on statute, M 
therefore may be decreased at any time by the legi^ 
ture. But in some cases it is based on the coustitatio 
when of course the legislature would have no such pow 
In a few commonwealths it is provided that the t 
of the officers to be appointed by the governor and 
those to be elected by the people shall expire at 
same time that the tenu of the governor expiresi 
that the new governor may fill the offices to 
satisfaction at the beginning of the tei-m, and so t 
there will be harmony in general policy between 
governor and the elected officers, who it is auppo 
will belong to the same party as the governor.* 
this is quite rare. 

3. Power of removal. — In New York, where the 
ministrative powers of the governor were rather gre 
than elsewhere, it was provided by the first consl 
tion that the governor had, subject to the necessit 
obtaining the consent of the council of appointm 
the power to remove almost every important ofi 
the commonwealth government not judicial in chara 
and not purely local.* It is said that "nse was i 
of this power to produce an entire change of offic^ 
throughout the state from the highest to the lowest 
at any rate in all those cases where the immediate pre 
decessors of the council [of appointment] had i 

* Bnt see Florida where he appoints almost all. See Const, it 
sec. 17. 

' SeeStimson, op, cit., sec. 303, B. 

* See Kentucky, General .Statutes, sees. 3, 25, aS ; Constitution oi 
v., sec. I ; Florida Const. i88i, v., sec. 17. * Const., art. 
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ficBt," ' This gross misuse of tte power of 
oval was one of the reasons why the council of 
ointment was abolished ia 1821. "With its abo- 
in the governor's power of removal was greatly , 
iniahed. At first the governor lost practically all 
'er of removal, but later a certain power of removal ' 

restored to him ; and at the present time the power 
smoval of the commonwealth governor is as follows : 
his power is as a rule confined to the officers whom i 
governor appoints, though in New York he is per- 
ed to remove all the impoi'tant " state officers " ^ ; 
local officei's are seldom lemovable by the gover- 

except in New York where the power to remove 
1 officers is quite large,* In almost all cases, how- 
', the exercise of this power is conditioned upon I 
ining the consent of the council or senate and upon 
SndiDg of cause for removal, which cause is usually 
er malfeasance in office or neglect of duty, but in a 
cases may consist in incompetency.* Where cause 
e ground of removal, in accordance with the general 
ciples of the administrative law of the United 
iCS the person to be removed must be given a hear- 
' Sometimes pending the removal proceedings the 
smor has by statute the right to suspend the 
er.* As in the case of the power of appointment 
power of removal is based sometimes on the consti- 
on, indeed generally so, but also in some cases on 
Btatutea when the legislature may take it away. 
, Power of direcUon. — The governor's powers of 
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direction and control over the administrative offictd 
are very small and must of necessity be so, so long ■ 
the power of removal is so weak. Further, the statatd 
seldom give him expressly any such power. Theonlj 
general exception to this rule seems to be in the c^ee| 
the attorney -general who is regarded as the legal adviaa 
of the governor and as such subject to his direction 
Further, it is very generally provided that the governil 
may demand information from the various officers, wh 
must also report to him.' 

5, The govei'Tior'a power over the administrative W 
vices. — In addition to these rather limited powers o?f 
the personnel of the commonwealth administration tl 
governor has also a few but rather unimportant powe 
relative to the administrative services. As a genei 
thing, however, these services are managed by tl 
various " atate officers " independently of the govenw 
Among the governor's powers of this character may ' 
mentioned the ordinance power. This, like the on 
nance power of the Pi'esident, is a delegated ordinan 
power; but different from the national Congress, t 
commonwealth legislature has not often delegated tot 
governor any ordinance power. Further, the govern 
has in several of the commonwealths comparatively ( 
tended financial powere. Thus in seven of the co 
monwealths ^ he is to draw up estimates of the amoo 
of money to be raised by taxation for the purposes 
the government ; in several commonwealths also all 
money is to be paid out of the treasury on his order 

' See, t. g., California Political Code, sec. jSo. paragraphs 5, 6, and 
Geoi|^a Code, sec. 367 ; Indiana Rev. Stats., sec. s&sq. 

' Stimson, 0^. Ht., sec. 281. 

' niiaois, Nebraska, West Virginia, Missouri, Texas, Colorado, and Akhai 
StilnEon, (^. cil., sec. 2S0. 

* £.g. 666 Code of Gcoi^a, 18B2, sec. 7ft. 
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I finally in a number he is to examine the accounts 
BDancial officers at stated times and sometimes unex- 
ttedly.^ 

J. General position of Ote governor. — It will be 
need from this description of the governor's powers 
r different his position in the commonwealth admin- 
[ation is from that of the President in the national 
ninistration. Originally occupying about the same 
itive position, the governor has been stripped of his 
niniatrative powers, and has been more and more 
tfined to the exercise of political powers, while 
I President has been gaining more and more ad- 
listrative power, until at the present time he 
fees or unmakes the administration of the United 
ctes. It has been impossible for the governor to 
lome the head of the commonwealth adminis- 
fcion, because the people of the commonwealth 
fe decided that the governor shall be in the main a 
itical officer. They have lessened his power of ap- 
ntment, they have all but destroyed his power of 
loval. He has thus been unable to develop any 
frer of direction. The governor's office has been 
jrived of all means of administrative development.' 
[ is now more than he ever was a political officer, 
s political powers indeed have tended to increase. 
is is especially true of the veto power, which now 
ends to items of bills appropnating money. But 
Basse the governor has thus been confined to the 

See Vir^nia Code. sec. 238 ; Colorado General Statutes, iBaa, sec. 1361 ; 
a, McLain's Annotaled Statutes, 1SS2, sees. 759, 763; Kansas. Dasslei's 
ipiled Laws, sec. 5964. 

The remark of one of the commonwealth govemOTs that all the powet he 
1 iras "lo pardon crimiaals and appoint notaries" is indicative of the |>ot- 
Br's posilion at the present time. 
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exercise of political powers his influence upon the l| 
fare of the commonwealth must not be underestiinil 
He is still a very important officer. His veto pol 
gives him a vast power over legislation, while thelj 
power of removal which he possesses often enablesl 
to punish summarily any gross malconduct on thei 
of many of the important administrative officers of* 
commonwealth both at the centre and in the locals 
7. Remedies against his action. — The remej 
against the acts of the governor are about the saial 
the remedies provided against the action of the H 
dent, though perhaps a little more effectual on acca 
of the fact that the courts are not so careful of s4 
ing conflict with the commonwealth executive. 11 
while the better rule would seem to be that the cd 
will not attempt to control his action by attemptia 
exercise a direct restraint over him,' still there area 
in which they have not hesitated to issue direct] 
mands to him, whose disobedience would, in accordj 
with the usual rules of law, result in his commilal 
for contempt of court ; and they have had little \ 
punetion about declaring an act of the governor 
which it would appeal" that he had considerable da 
tion, null and void.' J 

' High, Rxtraordinaty Legal RemidUs, ad Ed., sees. iiS, 136; Ph 
Hill. 13 N. Y. Supplement. 186; N. Y. Law youmal, April 13. ilB 

firmed, but on different grounds, in 126 N, Y., 497. fl 

' People V. Curtis, 5" N. Y., 321. where it was decided that a wu^ 
extradition made by Iho governor in pursuance of an unconstitutional li) 
Toid ; People v. Lawrence, 56 N, Y., 182, where the court went baeK 
warrant of extradition issued by the governor, and decided that the afiRdMl 
which the warrant was issued were not sufficient to justify the inference! 
legal crime had been commitled ; People v. Piatt, 50 Hun., 454, whn 
court decided that the act at the governor appointing an officer was tA 
jvrildiction, on the ground that the person appointed was not qualifieda 
alio Dullam v. Willson, 53 Mich., 393. I' 
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J. — General position. 

I'lie office of the chief executive is filled in France by 
President, who is elected by the legislature acting 
national assembly. His position is, from the adminia- 
tive point of view, similar to that of the President 
the TToited States, but somewhat more influential, 
account of the existence in France of many mon- 
shical traditions and on account of the existence also 
80 long a time of a hierarchically organized admin- 
'ation, at whose head it is well recognized that the 
esident stands. While from the administrative 
lint of view his position is somewhat more important, 
>m the political point of view his position ie consider- 
ly less important than that of the President of the 
nited States, particularly on account of the absence 
any veto power and on account of the adoption of 
I principle of the responsibility of his ministers to 
1 legislature. 

//. — Adminstrative powers. 

1, Power of appoint/ment. — His administrative 

liwers relative to the personnel of the official service 

pe to be found in the first place in a wide power of 

l: ° 
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appointment. He appoints witboiit any limitatio 
whatever to most uf the important positions in 
administration, the only exception to this rule l)ei 
I that his ministers must liave the confidence of 
. legislature, which l)y precedent has come to mean 
confidence of the chamber of deputies.' The Preadf 
has the power of appointing not only the ^enteofi 
central administration, but also most of the offic 
acting in the localities, such as the prefects in 
departments, the under-prefects in the districta, . 
the treasurers of the departments. Really the ( 
important administrative officer in the localities 
appointed by the President is the mayor in the c 
mune, who since 1882 has been apjxiinted by 
municipal council.' Formerly the power of appcn 
mentof the chief executive was much greater than i 
the membera of all the deliberating bodies in 
localities being designated by the central governn 
These are now elected by the people of the respect 
localities. In addition to appointing the officers of 
active administration, the President also appoints 
members of the administrative councils and courts, * 
the council of state,^ and the council of the prefecta 
and the members of all the ordinary courts.' 

2. Powers of removal and direction. — In the se( 

place the President has in the case of purely admi 

. trative officers an unlimited power of removal wl 

I is even more extensive than his power of appointm 

Ifflnce he may remove not only all officers whom he 

' L., Feb. 25, 1B75, art. 3, Burgess, ep, cU,. I., 302. 
'L.p March aS, i88a. 
"L., Feb. as, 1875- 
'L., June 21. 1875. 
■L., Feb. as. 1875. 
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ated/ but also may remove the mayors of the 
unes,' and may dissolve the local deliberative aod 
itive bodies, such as the general couDcil of the 
tment and the municipal couucils of the com- 
\} In tlie thii-d place, the President's power of 
ion is as great aa his powers of appointment and 
aL It is, however, the result of tradition rather 
)f positive law. The administration has been so 
tiierarchieally organized that the idea that the 
lent is the head of the administration, subject 
B to the principle of ministerial responsibility to 
gialature, is universally recognized. Further, the 
■ of removal is so great that the power of direc- 
as the greatest possible administrative sanction. 
The ordmance power. — ^Among the President's 
■8 which relate not so much to the personnel of 
rvice as to the actual conduct of the administra- 
nainess of the government may be mentioned the 
ince power. It is a well recognized principle of 
h law that the President has a general power to 
ement the law by means of ordinances, even 
[ the legislature has not expressly delegated any 
DOwer to him. The ordinances are known to the 
h law as decrees. This power of supplementary 
ince results from the constitutional law, ■• which 
68 upon the President the duty of watching over 
icuring the execution of the laws. ^ The reason 
such an interpretation should be put upon this 
!, when in the United States a similar clause has 

Jc, 0^, cil.. I,, p. 106. 

Upril ), 1SS4, arte. Bj, it. 

August 10. 1871, art. 35 : L., April 5, 18S4, art. 43. 

Pebrnary 35, 167;. 

K, <^. <it,, I., 108; Ducroc(|, I7^. cil., I., 57 ; Bueut, o^. cii., 14 
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i-eceived such a different interpretation, is to be found 
in the monarchical traditions of the country. It resdla 
from the old idea that the residuary governmental 
power of the land is vested in the chief executi%'e, who 
may therefore issue ordinances, which supplement 
existing laws, and do not conflict with either 
letter or their spirit. But besides this power of 
plementary oi-dinance many statutes have expr 
delegated to the President the power to issue decree 
which regulate in detail such points as the le^latui 
has not seen fit to regulate itself. All decrees issM 
in either of these ways have the same characteristM 
as the laws which they supplement. They are bindin 
upon individuals who in case they violate them uM 
be subjected to the penalties provided by law. 
Certain of these decrees are called decrees of pnbll 
administration, mz.^ tliose which the President isai 
as a result of a delegation of the ordinance power 
the legislature. In the issue of these decrees of publi 
admiuiatration the President has, as a rule, wide 
powers than in the case of the supplementary ord 
nances. For this reason it is a general principle of ti 
French law that the President shall before issuing the 
ask the advice of the council of state. ' Wherever tl 
law requires such a formality, its non-observance woul 
make the decree void, though at the same time it ia 
be noticed that the President ia never bound to act 
accordance with the advice which has been given by 
the council of state. This is a peculiarity which is 
characteristic of the entire French administrative law. 
The purpose of the provision is to ensui'e sufficient 

•See Art. 471, No. 15 of the Pmal Codt. 

' L., May 24, 1872, arts. 8 »nd 13 ; Ducrocq. pp. cit., I.. 57. 
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Ulceration on important subjects, and at tbe same 
De a concentrated responsibility for the action taken, 
iticli is always regarded as the action of the officer 
ining the decree and not that of the council whose 
Lvice is asked. To act is the function of one, to de- 
iierate that of several, is the fundamental principle of 
Pench administration. 

Besides the general acts or ordinances which the 
fesident baa the power to issue, he has often the 
jwer to issue a decree which affects only some one 
irticular individual case. Thus he opens by means 
I a decree supplementary appropriations,^ declares 
lat certain public works are of public utility, which 
ikieans that the right of eminent domain may be exer- 
cised ' ; exercises by special decree the administrative 
Control which is given to the central government over 
the actions of certain local corporations. This power 
Ifi not nearly so large now as it formerly was.^ The 
resident also grants by special decree certain charters 
id concessions, e. g., for railways of minor importance 
id for mines. " The President must always exercise 
lese powers through one of his ministers, who must 
Hintersign his act and thus becomes responsible for it 
t the legislature. ^ 

4. Remedies agamst his action. — The remedies open 
t the individual against the acts of the President are 
luch greater than under the American system. The 
9ntrol of the courts over his penal ordinances is the 
ime as in the United States. That is, if any one is 

L., September 16, 1871, art?. 31 and 33. 

L., July 27, 1870- 

/m/ra, p. 871. 

Boenf, ep.eit.. tj, 

L., Febnuiy a;. 1875. act. 3. 
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prosecuted before the coui-tB for the violation 
ordinance or decree of the President, the courts B 
refuse to convict on the ground that the decree ts^ 
legally made, since the penal code gives the court»| 
power to punish violations of only ordinances wS 
are legally made.' Further, any one may appeal {ri 
any act of the President, not of a political charM 
directly to the council of state, which maj' annul I 
it has been done in excess of the powers possessed 
the President or in violation of the law, and may mDJ 
and modify it so as to render justice in case it vioM 
an individual right. Finally, any one who deema 1 
self ^giieved by an act of the President may pet! 
the legislatuie which may hold the minister responB 
who has countersigned it.* 

' Penal Code, Art. 471, No. 15; Boeuf, o;» aV.. 17. 



CHAPTER V. 



I THE EXECUTIVE POWEH AND AUTHOEITT IN GERMANY. 



/■ — The prince. 



1. An (mihority of general pmoera. — In Germany, 
ae in France and foi' the same reason, the conception 
of the executive power and of the position of the chief 
executive authority, as exemplified in the prince, is 
much broader than it is in the United States. Conse- 
quently, the chief executive authority is more impor- 
tant, certainly from the administrative point of view, 
than in the United States. Monarchical traditions have 
led to the adoption of the theory that the entire gov- 
ernmental power of the land is vested in the prince 
who IB quite irresponsible.' But in order that such a 
tlieor}' may not lead in its application to absolute gov- 
eminent, acorollary of the principle adds, that the prince 
Ktt^ act only in a certain way, and that in oi'der that 
^HJKwt even in that way some one shall be responsible 
W fer each one of his acts.^ The constitution therefore 
places important limitations on his action, but where no 
8nch limitation exists the prince is recognized as having 
the governmental power. The prince is, different from 
the American President and governor, not an authority 

' Scholze, Deatstkes Slaalsrirht, I., :87. 

'rtirf., Meyer, Deittschti Slaalsrecht, i86, il stq. 
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ot enumerated |K)wers, but is the possessor of 
residuum of govenimeutal power in the partition 
the governmental power made by the constitution. 
may therefore exercise the governmental power in 
eueh instances and in such ways as best suit him, 
provided that tie constitution has not given the exer- 
cise of the power to some other authority and has not 
designated the way in which the power shall be exer- 
cised. The express limitations upon the power of the 
prince become thus of the same importance as the 
enumerated powers of the United States President, 
and the prince possesses, even in the absence of special 
grant, provided that tbe constitution has not taken 
such power from him, both the political and the ad- 
ministrative powers. 

2, LimitaUons of Im power. — The constitutional 
limitatioQa of the power of the prince belong, it is true, 
rather to the domain of constitutional than to that of 
administrative law, but they must be considered briefly 
in order to reach a clear understanding of the position 
in the administrative system of the German prince. 

In the first place, by the princely constitutions the 
consent of the legislative body is necessary for the valid- 
ity of all legislative acts affecting the freedom of the 
person and property ' ; for the fixing of the budget of 
the expenses and receipts and the levying of taxes.' 
The judicial power,*, e,, the decision of controversies in 
regard to the private and criminal law, has been given 
to courts over whose actions the prince can exercise no 
influence whatever.' Finally every official act of tli& 

' Meyer, Staatsnekt. 408 : Schulie, op. HI., I., lap. 
' Meyer, op. cil., 204, 305. 
* Schulie, op. cil. I., iqo. 
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jirince, whatever be its nature, must be countersigned 
by some one of the ministers who assumes the respon- 
sibility for it either to the legislature or to the criminal 
courts, generally to the latter.' 

In the second place, the imperial constitution has 
seriously limited the political powers of the prince 
although it has not changed the legal theory that the 
prince possesses all the governmental powers not 
granted specifically to some other authority. Thus the 
princes have lost for the most part their diplomatic and 
military powers'; a certain part of their legislative 
power, indeed almost all their legislative power over 
the relations regulated by the private law, while cer- 
tain branches of administration which were formerly 
attended to by the princes have been transferred to the 
imperial government.^ 

3, His administrative pmoers. — As a result of these 
principles and of these limitations the German prince 
st the present time has the following administrative 
powers: 

a. A wide power of appointment which extends to 
many of the officers in the localities and is not in any 
case limited by any principle of ministerial responsi- 
bility to the legislatui'e. The prince is not obliged to 
keep or obtain the confidence of the legislature in the 
selection of his advisers and agents.* 

i. The prince has a wide power of removal even of 
local officers — a power which iu some cases may result 
le actual dismissal from office of an objectionable 
in other and most cases may result simply in 

■, rsp. fi/., :86 ; Schuke, d/. til.. I., iqi, ao3. 
' Fot the details see the Const., art. 4 ; Meyer, Staa/irecAt, 176 rf. sej. 
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retiring the office]- from active participation in the wo^H 
of administration. In such cases the retired officer ^H 
Btill regarded as an officer with most of the privile^t^H 
and duties which are attached to the official relatioi^| 
This power is also unlimited by the necessity of obtdtS 
ing or keeping the confidence of the legislature.* ^k 

c. The piince has a wide power of direction to be 1 
exercised, however, in all cases through ministers who I 
become criminally responsible and sometimes r^ponsi- 1 
ble to the legislature for all the acts by means of whielt I 
the power of direction is exercised.' J 

d. The prince has a large ordinance jxiwer over l^| 
matters which have not been regulated in detail bytlM 
legislature.* There is aomewhat of a conflict among tBM 
commentatore as to bow large this ordinance power iH 
but the better opinion would seem to be that where tJ^ 
coDstitntion has not assigned limits to the ordinaniA 
power, and where the statutes of the legislature ha^| 
not regulated a given subject, the prince may regulaf^ 
any matter by ordinance.^ In accordance with custom I 
based upon this theory many things are in Germany I 
regulated by ordinance, both independent and supple- ' 
mentary ordinance, which in the United States are 
regulated by statute. This ordinance power must, how- 
ever, be exercised through some one of the ministers, 
who must countersign the ordinance and becomes re- 
sponsible as in the other cases for his acts. 

From the juristic point of view the acts of the prino< 



:i»/ra. 



118; II. 



\sihes Slaa 



'. PP- 94. 1 
' Schulze, i5#. ijV., I,, 341. 
' Mid., 39B ; Bornhak Preasi 
^Scbulie, ep. eil.. I., 528 ^^ s/q. 
' Gneist, Verwaliung, Juslie und Reel 
I., 436. 
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»re in almost all cases tbe acts of the ministers. The 
lemedies offered to the iadividua] against the acts of 
the prince must therefore be found in the remedies 
offered against the acts of the ministers.' 

//. — The Emperor. 

1. General position. The Grerman Emperor, who is 
the chief executive authority in the imperial govern- 
ment, occupies quite a different position from that of 
the prince in the separate members of the empire. 
While the prince possesses all the governmental powers 
which have not been given to some other authority, 
the Emperor is an authority of enumerated powers. He 
thus occupies, from the administrative point of \ iew, 
about the same position which is occupied bj- the 

[Jnited States President.^ 

The constitution ^ declares that the King of Prussia 
shall be German Emperor. The provisions of the 
Prussian constitution relative to the King are of value 
therefore as to the tenure of the Emperor, but the 
questions arising therefrom, as well as all questions 
arising in regard to the political powers of the Em- 
peror, belong to constitutional law and will not be 
treated here.* 

2. Pow&i'S relative to the official service. — The ad- 
loinistrative powers of the Emperor relate, in the first 
place, to the official service of the empire. Among this 
class of powei-s may be mentioned a power of appoint- 
ment. A general power of appointment is given by 

' For Iheso see j«//-fl. p. 158 ; II.. pp. 177. '38. 

'One of the best of the German comraenta.tors on this account regards the 
gowmmenlnl form of the empire as a republic. Zom, cf. cil., I., 163. 
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the constitution to the Emperor. ' This clause 
somewhat moflified by other provisions, as 
as by cei'tain statutes whose result is 
what to limit the broad power of appointment, by 
requiring either the presentation or the confirmation of 
the person to be appointed, by the Federal Council, 
committee thereof. * In addition to this general pm 
of appointment, the constitution further gives to 
Empei'or the sole power of appointing the imperial 
chancellor,' who is the only resjxinsible minister in the 
imperial administration.' The only limitation of this 
power is to be found in the requirement that the chan- 
cellor must be a member of the Federal Council. But 
this does not amount to much, inasmuch as the Emperw 
as King of Prussia has the light of appointing aeveral 
members of the Federal Council. Further a power of 
removal is to be mentioned.' This power of removal 
is not, however, an arbitrary one. For in accordance 
with the principles which have been all but universally 
adopted in the German administrative system, discharge 
fi'om office may take place only as the result of the con- 
viction by a criminal or a disciplinary court of the 
commission of a crime, or the violation of official duty.* 
In order, however, to permit the Emperor to secure a 
harmonious administration, he is permitted to retire 
most of the officei-swho occupy places involving the ex- 
ercise of large discretion. The official relation is notj,i 
however, broken by such retirement, but the offit 
receives a poi-tion, three quarters, of his pay, and 
subject to all the duties and enjoys all the privile 

'Art. i8, sec. I. * Zoni, op, cil., I. 195 el tif. 

' Seein/ra, p.Il8, ' Const., arl. 18. 

Art. 15. *C/. L., Match 31. 1873. 
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connected witli the office, with the exception of that of 
performing official aets.^ 

The power of direction is recognized as existing in 
tlie Emperor in accordance with the general principles 
of a hierarchically organized service, of which the Em- 
peror is the head. This powei' of direction is, however, 
exercised under the responsibility of the chancellor, 
who must countei-sign all the acts by means of which 
it is exercised.^ Exactly what the responsibility of the 
chancellor is, no one seems to be able to say. All that 
it practically amounts to, on account of the fact that 
le^slation has never elaborated it, is that the chancellor 
may be called upon to defend his policy before the 
Federal Council. 

3. OrtMnance power. — The Emperor is further 
recognized by the constitution^ as the head of the 
administration, and as such has powers and duties 
affecting the administrative services. He is to execute 
the imperial laws,* and is to represent the empire.' 
He does not, as a result of this position, have any 
ordinance power except such as may be expressly 
mentioned in the constitution, or may be delegated to 
Mm by the legislature.^ The constitution has given 
lim the ordinance power in one or two instances, but 
bas not given to him any general power even of supple- 
mentary ordinance.' In the exercise of this ordinance 
power it is often necessary that the Emperor get the 
Consent of the Federal Council ^ ; and all his oi'dinances 



'Arts, so and 63, respectively, give the Emperor the power of suppleii 
'^ixBrice relative to the posts and telegraphs and the army. 
'Zorn, cf. cil.. I., 13a. 
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muBt be coantei'signed by the chancellor, who assumes 
responeibility therefor.' In some cases, finally, his 
ordinances must be submitted to the imperial diet for 
its approval." In this limited power of ordinance is to 
be found almost all of the power of the Emperor over 
the administrative services, all the details being worked 
out by the chancellor and his assistants. 

As the Emperor is ii-responsible, there are strictly 
speaking no remedies against his action, except such as 
are to be found against the action of the chancellor.' 

' Zocn, ^. lit., L, 133. 

*For these see i«/ra, p. 158 ; H., pp. 177, 188. 
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/. — General poiz'er of the Crown. 
The theory which governs the distribution of 
lowers in the English government is in principle the 
me as that which governs the distribution of powers 
the princely governments of Germany, The Crown 
8 the i-esiduum of governmental power. All the 
;overnmental powers which have not been expressly 
panted to some other authority belong to the Crown; 
id the Crown may act in the exercise of its powers as 
i sees 6t, so far as no express limitations have been 
rat upon its action. The only difference between the 
English and the German systems ia to be found in the 
hct that in Germany the distribution of governmental 
lowers and the limitations ou the exercise of the 
towers of the executive ai"e to be found in a written 
)ristitution, while in England it is the Parliament 
fltimately which decides what powers shall be exer- 
ased by the Crown and how it shall exercise them,' 
riiia position of the English Crown results from the ab- 
lolute cbai'acter of the government established by the 
torly Norman Kings. " The Nonnan idea of royalty," 
ftys Dr. Stubbs,^ " was very comprehensive . . . 
It combined all the powers of national sover- 
fighty. as they had been exercised by Edgar and 

'BatgBM, af. cil., n., 198, igg. 

' CtmtiluHanal Hutary 0/ England. I., 338. 
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Canute, witb those of the feudal theory of monarchy, 
which was exemplified at the time in France aud the 
Empire." The King was thus both the chosen head of 
the nation and the feudal lord of the whole land. 
Further, the Norman idea of the kingship discarded 
the limitations which had been placed on either the 
continental or Anglo-Saxon monarcbs — in England, the 
constitutional action of the witau, and on the continent, 
the estortetl immunities and usurpations of the feuda- 
tories.' At first the Crown was not hereditary, but 
later it became so ; and its power grew to be absolutely 
despotic.' Soon, however, this despotic power became 
limited by the necessity of the concurrence of the 
action of Parliament, which we find well developed by 
the latter part of the thirteenth century, and whoee 
consent was necessary for the imposition of taxes, and 
also for the enactment of all rules of law which 
afiected the ordinary relations of individuals. For 
whatever had once been enacted by Parliament became 
a part of the leji terrce and therefore, in accordance 
with the old Teutonic principle, could not then be 
changed without the consent of the people as ex- 
pressed by Parliament, its representative.^ Later on, 
Parliament assumed to itself the right to initiate aa 
well as to approve law; and finally the Crown lost 
through misuse its original power to refuse its consent 
to what Parliament does.* 

' Ibid. 

' C/. GneisC, Das Englisckt Vtrwaitungsrcchl, 1884, p. 314 and pusom- 
Anson, Tkt Law and Custom of the Constiluliim, II., j 

' See Gneist, op. cil., 207. 

* Though the general opiniOD seems to be that the ti 
has become obsolete, Mr. Todd thought that this power tliongfa d 
be revived. See Parliamenlary Government in England, 3d edition, ] 
393 ; cf. also Burgess, op. cil,, II., zoi. 
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//. — Limitations on the pinuer of the Crovm. 

The result of this developmeot is that Parliament has 
aBSTimed most of the legislative power, since it has by 
statute regulated most important subjects. The Crown 
may still, however, regulate any matters which have not 
been regulated by Parliament and has thus quite a large 
ordinance power both independent and supplementary.' 
Parliament has also assumed the exercise of the taxing 
power and has in several cases forbidden the Crown to 
levy taxes without its consent.' The Crown has further 
lost almost all its judicial power.' But it has retained 
large part its old executive powers together 
with the power of ordinance which has already been 
alluded to. In the exercise of these powers the 
Crown has, however, been seriously limited in its ac- 
tion. For at the same time that Parliament was devel- 
oping there was also developing another body by which 
the action of the Crown has always been more or leas 
itrolled. This was the Privy Council.^ The consent 
& this body has become necessary for the valid exer- 
fflBe of the ordinance power.= Finally, every act of the 
Crown must be performed under the responsibility of 
one of the members of the Privy Council who alone 
are the responsible advisers of the Crown.* The adop- 
tion of this principle was necessary because the legal 
theory of the English government assigns to the Crown 
& position of absolute irresponsibility. The king can 
do no wrong is one of the fundamental English maxims.' 



E.g. see Petition of Right, 3 Car, I., c. i. X. -. and Bill of I 
I "illisoi and Mary, ad Session, c. 2. 

'Billof Rights and the Act of Settlement. 11 and 12 Wjlliaia III.. 
' For its history see infra, p. 122, ' IMd., I., 116, 26 
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But with these limitations of the power of the Crown. 
the CrowD may do auytbiug. In certain cases the 
CrowQ " acta in Parliament," as the expression is, in 
others in council, or some privy councillor is pesponaild( 
for its acts. The English Crown is not therefore i 
authority of enumerated powers but may do anythii 
which it has not been forbidden to do. The limil 
tions oD the power of the Crown become as importaa 
in England as the enumerated powers of the Presiden' 
in the United States. What these limitations are has 
already been shown. As a result of them and of the 
general theory, the Crown has the administrative' as 
well as the political power. The Crown has the power 
to create offices, to appoint in many cases their incum- 
bents except in the case of local administratire officen< 
who are usually elected, to remove them except 
above, and to direct them how to act. The Crown 
■therefore the chief of the administration as well as tl 
political head of the government. The position of tl 
Crown is, however, greatly modified by the adoption ■ 
the principle that the advisers of the Crown, withoa 
whom the Crown cannot act, must possess the confi- 
dence of the party in the majority in the lower house 
of Parliament, must practically be its nominees.* This 
principle of pai'liamentary responsibility plays the 
same role in England as in France which borrowed it 
fi'om England. It puts the Crown in the position of 
reigning but not governing. But, just as in France, 
the tbeoiy of the distribution of powers has a great 
influence on the action of the administration ; for the 
advisers of the Crown may with the consent of the 
Crown do everything which this theoiy peimits tb-* 
' Anson, ^. dt., II., 53, ' Todd, op. cit., II., 134 and 14a. 
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n to do. So loDg as the Crown and its ministers 
the confidence of the lower house of Parliament 
have most extensive executive powers, greater 
perhaps than in any other country. Thus the C'rown 
in council may declare war and make treaties of peace ' 
which in all other countries can only be done with the 
consent of the legislature, or that of one of the houses 
of the legislature as in Germany. It is only when 
the Crown and its ministers lose the confidence of 
the lower house of Parliament that the principle of the 
freedom of action of the Crown in the exercise of the 
powers left to it by Parliament is susceptible of limita- 
tion. And in such cases it must be remembered that 
the result of the lack of confidence is not that Parlia- 
ment proceeds to take action itself but that the Crown 
has to choose new ministers who will have the confi- 
dence of Parliament or dissolves Parliament in the hope 
that the new house will have confidence in the existing 
minieters. In all caaes it ia the Crown and not Parlia- 
ment which administers. 

As the Crown is in theory irresponsible thei-e is no 
remedy against its acts except such as is to be found 
^inst the miuistere who may have countersigned the 
acts of the Crown, thereby assuming responsibility 
therefor.' But, as in the United States and France, 
the courts may refuse to enforce the ordinances of the 
Crown in case they regard them as illegal.^ 

'flW.. I,, 351 ttseq. 

' For the remedies against Ihe acis o( the ministers see infra p. 158. 
' Todd, op. cil,. I., 461, citing Attorney-General v. Bishop of Manchester, 
L., R. 3, Eq. 436. 
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CHAPTER I. 

THE EXECDTrV'E OOUNOIL IS THE UNITED STATES, 

/. — General posit ion. 
By the side of the executive authority there is often 
placed a council to which is given some sort of a con- 
trol over executive action. In almost eveiy one of the 
American colonies there was a body known as th 
council of the governor, the members of which wej 
appointed by the King, and whose consent waa neofl 
saiy for the validity of certain of the acts of the gtf 
emor. With the governor it foimed one branch < 
the colonial legislature.' When the colonies becaa 
independent, in several of them this inetitution wi 
retained and exists at the present time. Thus in til 
commonwealths of Maine, Massachusetts, and Nei 
Hampshire we find still a governor's council who( 
consent is necessary for the governor's appointment! 
In others, the council as such has disappeared, and the 
powers which it possessed have been transferred to the 
upper house of the legislature.' This is the general 
rule at the present time and is true of the national 
government and of the commonwealth of New York.* 

' So in New York, see ja/ra. pp. 53, 57. ' I6id., sec. fllo, C. 

0/, cil,, sec. 210, B. ' Supra, p. 77, 
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The powers which these councils or the senates as 
executive eouncila possess at the present are some- 
what diflerent in the national and commonwealth 
governments. 

//. — In the national governntent . 

In the national government the only power which 
the Senate possesses over the administrative acts of 
the President is the power to refuse its consent to the 
moat important of his appointments. For a time it 
bad also the power to prevent the President fi-om re- 
^Bubilig those officers for whose appointment its con- 
^^Wt was necessary ; but with the repeal of the tenure- 
of-office acts' this power was lost.^ In addition to this 
control over the purely administrative acts of the Presi- 
dent, the Senate also has the power to control one of 
his political powers. All treaties negotiated by the 
President must, to be binding upon the government, 
receive the approval of the Senate to be espressed by 
a two-thirds vote.' These powers which the Senate 
pcfflsesses over the acts of the Pi'esident must not be 
■ classed among its legislative powers. For, though the 
H Senate is an important legislative body, it is at the same 
time an executive council and the only executive 

Jconneil in the national government ; and when acting 
aa such, acts separately and apart from the other legis- 
lative body, the House of Kepresentatives. "When so 
acting it is said to be in executive session and may sit 
at a time when the house of representatives is not in 

' Supra, p. 65. 

' The Seattle has such a power only in those cases in which the statutes o£ 
Congress expressly recognize it as e, g. in the case of the postmnster-general . 
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seseion, which may not be the case wheu it is . 
as a part of the legiBlature. Nothing is more com 
than to see the Senate Bummoned for a specia 
when Congress has adjourned or is not in se; 
Further, the Senate as an executive council ma 
distinguished from the Senate as a part of Cong 
by the difference in procedure which is followed in tl 
two cases. When it acta as an executive council i1 
sessions are as a rule secret, while its sessions as a part 1 
of the legislature are open to the public. The reaeoa | 
of this rule is to be found in the delicate character c 
the business which comes before it wheu acting as au 
executive council. 

///. — In the comtttonweaitlis. 
While the United States Senate has a control over 
certain of both the political and the administrative 
acts of the President, the commonwealth Senate, 
acting as an executive council, and the govemor'3 
council, which is elected by the legislature in Maine,' 
but elsewhere elected by the people,' has control over , 
only the administrative acts of the governor. Its < 
trol over these administrative acts is, however, mort 
extended than the similar control of the Senate ovd 
the acts of the President. For the rule in the varioa 
commonwealths is, that the consent of the executi^ 
council is necessary not only for appointments 
also for removals.' What has been said ■witb re 
to the separate session of the national Senate wh^ 
acting as an executive council, may be repeated here. 

' Maine Constitution, art. s. as. 
' Stimson, ^. cil., sec. 2oa, B. 

' For New York see supra, p. 79, See also Maioe Constitution, i 
sec. 6 : Stimson, sec. no ; ef., Biyce. AmtrUan Cammenioiallh, I., 468 
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/ V. — Comparison. 

It will be seen from this description of the executive 
coancil in the United States that its most important 
fanction is to control one of the administrative powera 
of the chief executive and that this control is exercised 
fspecially over his relations with his subordinates. 
Through it the power has been taken away from the 
Bhief executive to constitute the official personnel jis he 
ies fit. This limitation of his power naturally involves 
lessening of his responsibility. The evil efftcts of 
ich a plan may be avoided only through the moderate 
se by the Senate of its powers of control. In the 
national government this has fortunately been the 
policy of the Senate almost from the beginning of our 
administrative history. It may be laid down as one of 
the customary rules of our constitutional law that the 
Senate should permit the President complete freedom 
in the filling of the moat impoi'tant administrative posi- 
i.' Almost the only cases in which the Senate 
habitually exercises any control over the President's 
power of appointment are the judicial appointments. 
The Senate has, however, not been so careful to leave 
tile President free hand in the exercise of his political 
powers. There are not a few cases in our history where 
tajaties negotiated by the President have not obtained 
the confirmation of the Senate. One reason for the 
distinction which is thus made is undoubtedly to be 
found in the fact that the approval of treaties requires 
a two-thirds vote of the Senate ; but another is as un- 
doubtedly to be found in the fact that while the Senate 
ias felt that its control over the President's power of 



' Cf. Rillliman, op. Hi., I., 276, and aulhor 
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appointment should be made use of only in such a^ 
as Dot to hamper the actiou and limit the responsiW 
of the Preaident, it may properly interfere to pre^ 
the conclusion of a treaty which in its opinion ia; 
for the best interest of the country. In administral 
the President is to be supreme in order that the go« 
ment may be efficient and harmonious ; in his polit 
relations the President ia to be subject to some cont 
The commonwealth executive council has unfd 
nately not always adopted this conservative rule, but 
frequently made an immoderate use of its powel 
control over the administrative powers of the govd 
with the result that the governor's responsibilit] 
appointments has been all but destroyed. Nothi 
more common in the commonwealth than to i 
Senate reject the governor's appointees for no < 
reason apparently than that it does not think th^ 
pointments conducive to the interests of the poll 
party in control of that body, or in order to force] 
governor to take some action approved by it. 





THE ESEOUTIVE COUNCIL : 

/, — History. 

The executive council in France has always played a 
mch more important I'ole than Las been assigned to it 
a the United States. At one time it was much more 
nportant even than now. In its intelligence and fail'- 
were found almost the only guaranty of a good 
ad impartial government.' The most iraportantexee- 
itive council was originally the great council of the 
ing, which at one time discharged almost all the func- 
ioGs of government. From this was developed the 
'arliament of Paris, the first purely judicial body that 
France jxissessed, and the royal council which assumed 
he administrative powers of the great council.* In the 
eign of Louis XIV the royal council was divided into 
Ive sections, each of which attended to certain branches 
it the administration. The section which con-espouded 
most nearly with our ideas of an executive council was 
bown as the couucil of despatches.' This organization 
listed almost unchanged up to the time of the revolu- 
ion, when the constituent assembly re-organized the 
government of France and abolished the executive 
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council.' With the advent of Napoleon, the executiw 
council was revived, a new council, called the Couna 
of State, being established. Under the direction e 
Napoleon it accompliBhed an enormous amountofworl 
Indeed, this was the most brilliant period of the exeei 
tive council in France. Its duties were largely le^ 
lative in character, and it decided all difficultiea tlfl 
arose in the couree of the administration of the goveE 
meut.' The Council of State was so closely associate 
with the glories of the empire, that the attempt wi 
made under the goveniment of the restoration to ( 
away with it, but this failed and the council resunu 
its place in the government. During the govemme 
of the restoration, as well as under the July monarcll 
the Council of State was regarded aa an executive coa 
cil exclusively, a legislature having been formed in ti 
meantime which relieved it of its legislative duties ; 
but with the republic of 1848 the council was made 
use of by the legislature to control the acts of the 
executive authority.^ During the second empire the 
legislative functions of the council were very much in- 
creased, and it was again almost the only guaranty of 
impartial government. "When the present republic was 
formed, with a legislative body of great power, the 
council was again relegated to the position of an ad- 
visory executive council, which position it occupies at 
the present time. ^ J 

I I. ^-Organization. ■ 

The organization of the present Council of State f» 
governed by the laws of May 24, 1872, and July 13, 
1879. In accordance with these laws it is compoeed 
of thirty-two councillors of state in what is known a* 

' Ibid., 131. ' Ibid.. 133. ' Ibid.. 133. 
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ordinary service, eighteen couacillora of state in what is 
known as extraordinary service, thirty commissioners 
(maitres des requetes), and Anally of thirty-six auditors, 
twelve of whom are of the first class, and twenty-four 
of the second class. The ministers have the right to 
attend the deliberations of the general assembly of the 
council, and to vote on matters affecting their depart- 
ments, when the council is not acting as a court. The 
Coimcil of State is, when not acting as a court, presided 
over by the Keeper of the Seals, minister of justice, and 
in his absence by a vice-president appointed by the 
President of the republic from among the councillors of 
sbite in ordinary service. The method of appointmeut 
for the different classes of the membei's diffei-s. Thus 
the councillors of state in oi-diuaiy eeiTice are ap- 
pointed and dismissed by the President of the I'epublic 
tfter hearing, but not necessarily taking, the advice of 
the council of ministers.' The councillors of state in 
extraordinary service are chosen by the President of 
the republic fi"om among the members of the adminis- 
tration, whose advice it is considered desirable to have 
in important administrative matters. They receive no 
pay, as do the other councillors of state, and have no 
vote when the council is acting as a court. The com- 
missioners are appointed by the President of the re- 
public on the presentation of the vice-president of 
the council and the presidents of the different sections 
into which the council is divided, and are dismissed 
after hearingthe opinion of these officers. The auditors 
are appointed as the result of a competitive examina- 
tion, the auditors of the first class being chosen from 
tbose of the second class. 

' L.. Feb. 25. 1875, art. 4- 



m 



no CENTRAL ADMINISTRATION. 

For all these different classes of officera there i 
conditions of age whose intention is to secure on^ 
those persons from whom the government can hope t 
obtain the best work. These conditions of age vary! 
from not less than twent)'-one and not more than twenty- 1 
five years for the auditors of the second class to i 
less than thirty yeai-s for the councillors of 
While the President is not limited in his choice of con 
cillors of state in ordinary service, who ai'e the i 
important of the members, the intention of the law 
to facilitate the choice of such officers from among ti 
commissioners who in their turn will be chosen fro 
among the auditors of the first class. As the subjec 
for the competitive examination for the position i 
auditor are law, politics, and political economy ' 
Council of State will ordinarily consist of a body^ 
experts in political and administrative matters who 
advice must, in the nature of things, be of the great* 
value both to the administration and to the legislatni 

The Council of State is divided into four administn! 
tive sections and one judicial section. Each of 1 
administrative sections has a certain number of adm 
istrative departments to advise ; while the judidi 
section is occupied altogether as an administraii' 
court.' The council acts in section, in sections unitfi 
and in general assembly. Only the most imports 
matters are attended to in the general assembly, 
which they go after examination by one of the sectio 
or by two or more sections united. What affairs x 
to go to the general assembly is decided by the law^ 
the country and the by-laws of the council ; and whe 
it is provided that any matter shall go to the gener 

' Boeuf, op. Hi., citing Decree Ang. : 
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assembly, where the examination is much more thorough 
than in the sections, this is an absolutely necessary pre- 
requisite to the validity of the action subsequently 
taken.^ 

///. — Fu nctions. 
The functions of this council are both legislative and 
administrative. The legislative functions ai-e much 
less important now than formerly. Its intervention in 
legislative matters is now altogether optional with the 
legislature which may send any bill which is before it 
to the council for its advice. The executive which, 
it will be remembered, may initiate law, may also send 
any bill which it is proposed to submit to the legisla- 
ture to the council for its advice and may by decree 
designate any of the councillors of state to support any 
of its bills before the legislatui'e. Its administrative 
functions are, however, very important. In the first 
place the advice of the council must be asked for all 
ordinances of public administration or decrees in the 
form of ordinances of public administration.- Wheu 
it is reraerabered that it is the habit of the French 
l^slature to incoi-poi-ate into the statutes only very 
general principles and expressly to delegate to the ex- 
ecutive the power to regulate details by an ordinance 
of pablic administration it will be seen what an impor- 
tant function the Council of State discharges in work- 
ing out, as it does, the details of almost all statutes. 
Finally the traditions of the French government lead 
the President and the ministers to submit to the council 
all questions which are valuable as offering precedents 
for future action.^ This custom alone makes the work 

' AacDc, op. Hl, I., 144 and t45,dting several decisions of the council. 
' Supra, p. 86. •' Aucoc, op. cil., L., 143. 
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of the council veiy large. Its advice is nearly alwaj 
asked as to the exercise of the central control whid 
the executive authority possesses over the actions ( 
the localities, and over the recognized religious deno! 
inations ; as to the grant of charters ; and as to man 
acts in the financial administration. Indeed it may b 
said that what in this countiy and in England is dons 
by means of special and local legislation is in Fram 
done by the decrees of the President or orders of 1 
ministers issued after hearing the advice of the Cou] 
of State.' An idea of the extent of the work of t 
Council of State may be obtained from the fact th 
from 1861 to 1866, 88,888 matters were submitted . 
the council.' It should be added that the character 
the questions which are submitted to the Council 
State is almost altogether legal and political. Techl 
cal questions are submitted to other councils attach) 
to each of the administrative departments such as ( 
general council of public works and of mines, the com- 1 
mittees of infantry, of cavalry, and fortifications, ete, J 

While it is necessary in many cases that the advi 
of the council must be asked in order that an act of tiJ 
goveinment be legal it is to be noticed that, in accord 
ance with the pi-inciple of French administration t 
to act is the function of one, which has already 1 
alluded to,* the government is never bound by t^ 
advice of the council but may reject it if it sees fit. 

' De Fianqueville, Le Gouvernemenl it U Parlement Britannigufs^ III., 
IIQ-aaB ; cf. Dicey, Thi Law ofthi CBnsHtulioa. 3d Ed. 50. 

' Aaeoc, op. HI., I., 144 citing Moniltitr Universel March 30, 1862 and Sept. 
II, 186B. 

' Aucoc, 0/. <-(■/., I., 146, 

* Su/ra. p. 86. 
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The French executive council thus differs radically 
lot ouly in composition but alao iu functions to be dis- 
ihai'ged from the American executive council. It is 
Eomposed of experts in administration while the Ameri- 
ian executive council is merely a part of the legislature. 
WTiile the main duty of the American executive council 
to control the action of the executive authority in the 
Kercise of the one function, which, in order to secure 
efficient and harmonious administration, he should 
ilischarge on his own responsibility and subject only to 
file control which the people may exercise on election 
lay ; the duty of the French executive council is to 
idvise the executive in the discharge of the important 
tunction of issuing oixiinances and to fill up those details 
the law which it is the policy of the French that the 
lature shall not regulate but shall be regulated by 
body of specialists. Even in such matters the French 
« so afi'aid of a diffusion of responsibility that they 
io not permit the executive to be bound by the advice 
hich his council may give him. To permit the Coun- 
al of State to eonti'ol the President's power to choose 
subordinates would be regarded as a gross violation 
% the fundamental principles of good administration. 




CHAPTER III. 



KXECCnvB COUSCIL IS GERMANY. 

/. — /« the princely governments. 
As in France, so in the separate members of 
German empire, the executive council was for a 
i, e. after the disappearance of the feudal estates, all 
the only organ through which the absolute monarchj 
was at all limited. During this period of its history^ 
was known as the Privy Council,' Later the Pri' 
Council became known as the Council of State." In 
Prussia under Steiu and Hardenbui^ it did an immense 
work — work mostly of a legislative character inasmuch 
as there was no legislature in Prussia at the time. In 
this Council of State were drawn up most of the great 
laws which did so much towards the reoi^anization of 
Prussia at the beginning of this century.^ It was only 
natural that, when the revolution of 1848 brought with 
it the creation of a legislature, the council should retire 
into the background although it was not formally 
abolished/ In 1852 the attempt was made to revive 
the institution with which so much that was good waa 
associated, but failed, Itis said that from 1848 to 1885 



I ass 

^k ' Stengel, Organisation 

^^^k Staatsrakt, 35E and 25^. 

^^^^^ ' Stengel, Organisalion, etc.. 60. 

^^^K * Ibid., 67. 

^^^^H[ * Loening, Dnttselus Virioallungi 
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the council met but twice.' Again in 1883 the attempt 
to revive it was repeated and of late it seems to be 
acting once more. The reason for this second attempt 
was to obtain a body to which the government might 
have recourse for advice as to bills which it was in- 
^_ tended to submit to the legislature. But its composi- 
ition is not such as to secure a body similar to the 
J'pench council, as it is to be composed of prominent 
person^eB appointed by the King as he sees fit.^ 

In addition to this council which has not as yet at- 
tained to any great importance there is in Prussia a 
council of a somewhat special character, formed by 
ordinance of November 17, 1880, and called the Coun- 
cil for Economical Affairs. It is composed of seventy- 
five members, chosen for the most part from men 
eng^ed in the pursuit of commerce, manufacturing 
industry, and agriculture. It is divided into three 
eections, each of which represents one of these three 
pursuits, and is presided over by the competent 
minister. The duties of the council are to give its 
<^inion in regard to all projects of law or ordinances 
which affect the most important economical interests, 
And to consider what shall be the vote of Prussia in 
the Federal Council on these matters. As a rule, the 
government is under no obligation to consult this 
counciL" 

In some of the other members of the empire, notably 
in Bavaria and Wtirtemberg, a council of state is to be 
found, but as in Prussia it is of little importance as an 
executive council.' 

* IHd. ' Cf. Bornhak, Freussischrs Staatsrtckt, II., 396. 

' Bomhmk. ^. ciU, II., 396 ; Loening, DfutscHis Vtr'wallHttgsrechi. ^0. 
' Cf. Sleogel, iVerleriiKh dis Diulschen VerToaUungsretil, art. Staatsrat. 
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II. — In the empire. 

1. Organization.— '\n the empire the Federal Com 
cil, which is also the uppei" house of the legislatun 
has, as an executive council, a series of esecuti' 
functions to discharge. While resembling those di 
charged by the United States Senate when acting in 
similar capacity, these functions are of much greab 
importance. So important indeed ai'e the executii 
functions of the Federal Council that some of tJ 
German commentators regard the Federal Council i 
the chief executive, and relegate the Emperor to tl 
position of its subordinate, who is to cairy out its 
cisions.' This body is composed of repiesentativf 
sent fi-om the twenty-five members of the empirt 
each of which has a number of votes varying with 
importance. All the votes of each member must^ 
cast in the same way and in accordance with instnM 
tions which have been issued to its representatives 
the council by each of the members of the empire, bi 
the council is not called upon to examine into th 
correspondence of the vote with the instructions 
given.^ The council meets periodically and as an ex- 
ecutive council may meet when the other house of the 
legislature is not in session.* It is presided over by 
the imperial chancellor,^ and acts either in general 
assembly or in committees of which four are provided 
for by the constitution, and three additional by sub- 
sequent legislation.* The general principles that 
govern the formation of these committees, exclusive 



' Cf. Zor 



op. cil.. I., 136 to I4J. 

. 6 and 7 ; Meyer, SlaaUrecht. 318 ; 



iiat on foreign affaii-s, are that foui- membei's of tlie 
mpire shall be represented on each committee besides 
'i-ussia, which presides. The members of most of the 
ommittees are designated by the council, though in a 
ew cases the constitution assures to particular mem- 
►ers a permanent seat, and also provides in other cases 
hat the Emperor may appoint the members which ai'e 

be represented. The committee on foreign affairs 
iccupies a peculiar position. It was formed to flatter 
be mnour propre of Bavaria, Wiirtemberg, and Saxony, 
therefore Prussia is not represented upon it, and it is 
omposed of representatives of these districts and two 
ither members of the empire, to be elected by the 
ouneil.' It is said that this committee has not met 
mce in the history of the empire ; so its importance as 

1 controlling factor in the diplomacy of the empire is 
lot very great,^ 

3. Fimctions. — The Federal Council occupies a very 
>eculiar positiou. It may be regarded as a branch of 
iie legislature and as an executive council for the con- 
lol of the action of the Emperor, and finally it must 
be admitted that it is an executive authonty which 
nay take action irrespective of the Emperor. Its main 
function is, however, the control of the action of the 
Emperor. 

Like the United States Senate the Federal Council 
has a control, in certain respects more, in certain re- 
spects less, extended, over the relations of the execu- 
tive, i. e. the Emperor, with the federal ofBcial service, 
L ft, over the personnel of the service. Thus it par- 
ticipates either in general assembly or in committee in 

' Meyer, SlaaUrechIt 322, citing the rules of the conncil. 
■Zom, ep. lit., I., rsi- 
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the appointment of certain of the imperial office! 
The appointment itself is made in theory by the Ei 
peror, bnfc the Emperor in making the appointment 
either limited to the names presented by the council 
else must consult with it or with one of its conuniti 
The officers appointed in one or the other of these ways 
are the imperial commissionera to supervise the collec- 
tion of the customs and the indirect taxes, which are, 
collected by the governments of the separate meml 
of the empire ; the judges of the imperial court 
Leipsic ; the membei-s of the impeiial poor-law bi 
of the imperial diacipliuary court and chambers, of 
invalid fund commission, and of the directoiy of 
imperial bank.^ The council further participates 
the disciplinary power exercised over the officers 
the empire and in the settling of the amount of the5 
pensions.' It wIU be remembered that the Emperor 
has not the arbitrary power of removal, but that the 
official relation can be terminated against the will of 
the officer only by conviction of a crime or by the judg- 
ment of a disciplinary court, which may also inflict 
penalties less severe than discharge from the service.' 
The supreme disciplinary court is composed of five 
members of the imperial court at Leipsic chosen by the 
Federal Council and of four membei-s of the Federal 
Council chosen by it. 

The Federal Council further participates in the acfr 
ual administration of the empire. It is the princi] 
organ for the issue of ordinances and has the sup] 
mentary ordinance power,* In general a simple maji 
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ty vote is all that is necessary for the validity of an 
frdinance of the Federal Counci]. lu case of a tie vote, 
he vote of the presiding state, Prussia, decides,' but in 
jrtain cases (in the main tax and militaiy matters) the 
residing state has the power of unconditionally vetoing 
proposition aiming to change existing law.^ While 
le Federal Council has the ordinance power in case 
be constitution has not expressly given it to any 
ther authority, the constitution itself in several cases 
ivea the ordinance power to some other authority and 
bo provides that an imperial statute may give some 
ther authoi'ity the power to issue ordinances in partic- 
lar cases.^ Finally, it is to be noticed that in several 
ases, whei'e the constitution or the statutes permit the 
imperor to iasue ordinances, provision is made at the 
line time that such ordinances to be valid must have 
jceived the approval of the Federal Council. 
The Federal Council has also quite a control over 
le financial administration of the empire. Thus it 
[amines by means of one of its committees the quar- 
(rly accounts of the sepai'ate members of the empire 
native to the customs and indirect taxes collected by 
iwn, and in general assembly fixes the amount each 
ember shall pay into the imperial treasury as a ma- 
tcular contribution.* It is also to act as the highest 
(Stance of control over the customs and indirect tax 
Iministration and has the power to remedy any defect 
lat may appear in the system of collection.' The 
ederal Council is also to examine the accounts of the 
iperial chancellor so as to see whether he has made 
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proper use of the imperial revenue and, in case eveiy' 
thing is in order, is formally to relieve him from all 
responsibility therefor." It exercises a conti-ol over 
the imperial debt and the im[>erial bank in that it 
appoints a certain number of the members of the com- 
missions which attend to these matters.' Its consent 
is necessary to all the Emperor's ordinances relative ti). 
the war-treasure.^ 

Finally the Federal Council exercises a control ova 
certain of the political acts of the Emperor, Thos itB c 
consent is necessary for the declaration of war, for tii^ 
making of certain treaties,' and it is to decide whd 
what is known as federal execution shall be decreed 
against any member of the empire for neglect or refuaji 
to discharge its duties to the empire.' This is a powa 
peculiar to the German imperial system. Though moH 
properly treated in works on constitutional than il 
those on administrative law, its administrative aspectl 
are so important that it deserves special mention il 
this connection. Different from the United State 
constitution the German imperial constitution recog 
nizes expressly in the imperial government the right t* 
enforce by the army if necessary the pei-formance of 
the constitutional duties of any member of the empiia 
It is needless to say that up to the present time thei 
bas been no occasion for the exei'cise of this powffl 
but there may be a time when the express mention ( 
such a power will be of great advantage to the imperil 
government as the existence of such a provision woul 

' Const., art. 72. 

* L.. June 19, 1S68, sec. 4 ; L., March 14, 1875, sec. 5. 
' L., Nov. II, 1871, sees, I and 5- 

* Const., Brt. II. 
»/Wrf., art. T9. 
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e been to the United States national government 
he beginning of the civil war.' 
. Remedies against its action. — There are no 
iedies gainst the acts of the Federal Council ex- 
t what are to be found in the power of the courts 
leelare its ordinances invalid in case it attempts to 
,e an ordinance in excess of its powers. It would 
n that, in accordance with the general principles of 
•man law, the courts have the right to refuse to 
Dree an unconstitutional ordinance though, it must 
jaid, there appears to be no ease in which the courts 
e so refused. The decisions, however, show a. tend- 
Y on the part of the imperial court to claim such a 
rer.' 



\s 10 the difficnlty which the national go^eniTnent had in finding some 
y upon which could be based its right to pnt down the rebellion in l36l, 
hinning, ■■ The Constitution in Civil Wai." in the Pol. Set. Qu., I.. 163. 
ee Stengel, Dmtschts Vcnoatlnngsriihl, 180 ; Enischtiduns'" ■'" Riieht- 
■|u|^^/j(»A«i>, xii., 40; ziii., 331, 
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CHAPTER TV. 

THE ENOLleil I'KITY COUNCIL. 

/. — History. 

In the discUBsion of the powers of the Engl 
Crown it was shown that at the time the Parliament 
was developing its legislative powers there was being 
developed a council which was to control the Crowi 
in the exercise of its executive prerogatives. Thi) 
council arose out of the old curia regis. While tlrtj 
Parliament from the first tried to exercise a contra 
over the taxing and legislative power of the Crown the 
council was originally formed more to aid the CrowB 
in the performance of its administrative and judicial 
duties than to control its actions.' What its relatit 
to the national council or Parliament was is really 
known.^ We find, however, in the reign of Hei 
a Judicial organization called the curia regis, whielii 
organized separately as the exchequer, attended also 
to the financial administration.' It was not, however, 
till the minority of Henry III that a really imfjortant 
council can be spoken of,* At that time its existence 
is clear and its action is traceable in evei-y department 
of work, and it becomes permanent and continuoua. 



Stubbs. Conslitutienal Ilistsry ef England. I., 
Ibid.. 376. 
I Ibid., 377, 3S7, and 601. 
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rom that time on it contained the officers of state, and 

the household, the whole judicial staff, a number of 
Ishops and barons and other members simply called 
jancilloi's. What the qualifications of the members 
ere is unknown. Its functions were of a varied 
laracter, but its distinguishing characteristic was its 
irmanent employment as a court.' It had also ad- 
inisti'ative and executive duties to perform. Thus 
iginated what was soon afterwards and now is called 
e Privy Council, which from the time of Henry III 
QStantly increased its powers and multiplied its 
Bctions, retiring somewhat into the background under 
■ong kings, coming forward unde,r weak or unpopular 
ags, but always growing in power until it came to be 
cognized as a power almost co-ordinate with the 
own. It aided the Crown in the pei-foi-mance of its 
ities and also came finally to exercise a control over 
actions,^ Since the development of the Privy 
iuncil in its modem form it has lost a great many of 

powers. Most of its Judicial functions were taken 
>m it at the time of the abolition of the Star Cham- 
j*.' Parliament has robbed it of its most important 
gialative functions, while an infoi'mal body known 

the cabinet has taken from it actually, though not 
gaily, most of its powers as the adviser of the Crown 

the work of administration. 

//, — Orga nization. 

At present the Privy Council is composed of about 
o hundred persons appointed by the Crown, Every 
iglish subject is eligible to appointment.' The ele- 

Ibid.. II., 356. • r6 Car., I., c. 10. 

liid.. III.. 147. * 7 and 8 Vict., c. 66, sees. 1 and a. 
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ments of which it ia formed are at present the san 
as during the middle ages. These are the chiels of tH 
vai'ious departments, and, as the appointmeut is pral 
tically for life, the chiefs of departments under forma] 
administrations, certain judicial officers, and other iiM 
portant officers, such as the Speaker of the House a 
CommoDs, the Commander-in-Chief, and a large repw 
seutation of the secular and ecclesiastical peeragi 
Legally the position of privy councillor is only for tM 
life of the reigning monarch and sis months thereafter,: 
but re-appointment, on the coming to the throne of hi»j 
succeaaor, is made as a matter of course. Discharge ifl 
very infrequent.' j 

This council meets once in three or four weeks ■ 
the residence of the Crown, and no member is expectm 
to be present who has not received a special iuvitatiofl 
The quorum is fixed at six with the clerk, whose sign* 
ture is authentication of its deliberations.' 

///. — Fund ions. 

The main duty that the council, as council, uow has 
is to advise the Crown as to the issue of ordiuanee^ 
which are known on that account to the English lai 
as orders in council. Its appi'oval of proposals of 
ordinances seems to be necessary, since no ordinance 
not issued in council is valid.^ This power is really a 
very important one, since many matters are regulated 
by orders in councU which in this country are attended 
to by the legislature. Further, as the result of the 
development within this century of a central adminia- 

' Gneist, ZJai Engtischi VervKtltUHgsrecht, 1884, 103; cf. ,\n5on, op. ril„ 
II.. 135. 

' Gneisl. ofi. dl., 194. ' Supra, p. gq, 
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ttive control, the duty is imposed upon the coiiucil 
examining a series of ordinances issued by the local 
.thorities whose validity is made to depend upon its 
iproval.' Finally its members are the only constitu- 
Dnal advisers of the Crown, and it ia only as mem- 
ira of the Privy Council that the various ministers 
re permitted to advise the Crowu.^ As each member 
the cabinet must thus be a pnvy councillor, it follows 
it the action and advice of the Privy Council are con- 
illed by the cabinet, so that the existence of the 
ivy Council does not in any way weaken that re- 
wnsibility of the ministers for the action of the 
rowu, which plays such an important rdle in the 
iglish governmental system. Out of this Trivy 
bnncil have been developed several boards, which 
e really executive departments. Some of these, like 
le board of trade and the board of agriculture, are 
ow completely separated from the council,' while 
thers have not yet attained a similar independence, 
mt the president of the council is I'egarded as respou- 
ible for their action. Such is, e. g., the committee of 
onncil for education, commonly known as the educa- 
ion department.' Finally we find the judicial com- 
littee of the Privy Council, which is a coui-t of appeals 
BF ecclesiastical and colonial cases.' 
Mention has been made of a cabinet which practi- 
llly controls the action of the Privy Council. This 
lody was developed largely for the reason that the 
Wvy Council was too large a body to attend effect- 
tally to the work of administration. Therefore it waa 

iHfra. p. 260. ^ Anson, op, cit., II., 179 et seq., 186. 

C/", Anson, up. Hi., II.. 134. ' Ibid.. 187. 
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the habit of the king to choose a certain number of 
its members in whom he had Bi>ecial confidence and 
from whom he asked advice. These met together ii 
an inner room or cabinet of the palace, and from thii 
circumstance the name of cabinet was given to tiw 
body of ministers whom the king chose to advise him' 
This practice, after the Restoration, was regarded as i 
dangerous one, but the cabinet grew more and more ia 
power until at length it drew to itself the chief execu- 
tive powers in the government, and is now regarded as 
an essential feature of the English polity. Yet it 
altogether unknown to the law ; the names of the 
sons of which it is composed are never officially 
nounced to the public^; no record is kept of 
proceedings,* and it is only as a result of its identit 
with the controlling factors of the Privy Council tl 
it has any powers.^ 

' Todd, ParHaminlsry Gevirnmenl in EHgland. and Ed. II., 92. 

'Ibid., 181. 

'Hid,. 17B; 'IAaca.a\a.y, Hitlory of England. TW., /iZS. A31- 

•For the history of the development of the cabinet, .;/. Anson, ^. c, 






Division 3. — Heads of Depa/rtmenta. 



CHAPTER I. 

BUnON OF BUSINESa AND METHOD OF OEGAlfl-' 
ZATION. 

/. — Metlwd of distributing business. 

In all countries, whether the chief executive author- 
ity be the head of the administration or simply the 
political head of the government, there are officers who 
are to attend to the details of the administration. The 
name usually given to such officers is that of ministers, 
Bince they are generally regarded as the servants of the 
chief executive authority and since it is through them 
slooe that he can act. They are regarded as the con- 
atitutional organs of the executive for the dischai^e of 
powers, and generally have to countersign every 
One of his acts for which they assume the responsibil- 
ity. In addition to this they have in all states almost 
always the position of chiefs of particular administra- 
tive departments whose affairs they are to direct. This 
l8 true even in those countries, of which the United 
fitates is an example, where they are not responsible 
ior the acta of the executive. On this account the 
American law has chosen for these officera the title of 
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heads of executive departments. Since the foUowiJ 
()ag*-s are devoted to a coimideration of tbeir adminifl 
trative functions, their political functions where thcM 
exist being relegated for detailed treatment to consH 
tutional law, these officers will be considered under thi 
title of heads of departments. \ 

It has been shown that in all countries there are five] 
well developed branches of administration, viz., foiJ 
eign, military, judicial, financial, and internal aSaiin 
All the different mattei"s requiring attention from tfafl 
admin istiation will fall under one of these five branched 
It has come to be well recognized, that the beal 
arrangement of administrative business is to place soaJ 
one authority at the head of each of these bmnches, 
and where it is found by experience to be necessary to 
make a farther specialization, to take out of one of 
these five departments thus formed some particnLff 
matter or matters aud form a separate department for 
its or their management. Thus we generally find that 
the mattei' of naval affairs is taken out of the depart- 
ment of military affaii-s and put in charge of a special 
department.' 

Again we find that the care of public works is often 
given to a separate department. Often also the ques- 
tion of education becomes so important as to demand s 
separate authority for its management. So also in 
some states with agriculture and with commerce. In 
all these cases it will be noticed that the principle of 
the distribution of administrative business among the 

' In the United States naval affairs were originally in chal^ of the wlTiB 
department, but were soon put in a special department, where ihey have erttB 
tince remained. See Guggenheimer on ' ' The Development of Eieculivc D»- \ 
partments " in Jameson, Essays in lie Consliiulianal Hislmy of Iki UiaH^ ' 
Staiei, 179. This is an excellent historical sketch of the departmetits. 
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partments is the division o£ the work according to 
nature ; and to us of the preaent age any other 
ithod of distribution seems preposterous. But this 
sthod has not always been followed. In most of the 
iropean states all administrative matters ivere origi- 
i31y attended to by one organ, generally a board or 
aneil of some sort. In this body the distribution of 
lainess was made according to geographical lines 
ther than according to the nature of the business to 
transacted.' Indeed such a system of geographical 
vision was in force in one of the English departments 
to quite a late date. Up to 1782 the secretariat of 
ite was divided into the northern and the southern 
ipartments, and each division attended to all matters 
hether internal or external to be attended to in its 
Itorial district. But in 1782 the secretariat was 
rided into a foreign and a home office.' At the 
eaent time even, there are a few instances of this 
item of geographical division. In England there 
a secretary for India,^ one for Scotland/ and an 
ish secretary-^ In Geimany there is an office for the 
Bperial territory of Alsace-LoiTaine,'' while in the 
iUstro-Huugaiiau empire there are several instances 
I such an arrangement.' 

//- — Power of organisation. 

An important question connected with the sub- 
set of the departments is who shall organize them ? 
lull it be the executive or the legislative authority 

Cf. Schuhe. ep. HI., 1., zgi. 
' Cm, Imtitulieni of the English Gaverament, 666. 
' II anil 32 Vict., c. to6. ^ 43 and 49 Vict., c. 61. 

Todd, of. eil., II., 848. ■ Zorti, y-. cii., I., 428. 

Gnmplowicz, £>ai OesUmichische Staalsrechl. [61. 
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that shall have the organizing ix)wer ? In the Uni 
States it \% the legislature alone which possa 
the organizing power. The national constitnl 
has not expressly provided for this matter. Indl 
the constitution does not expressly provide for 
organization of executive departments, althou^ 
impliedly recognizes their existence in two pla 
It permits the President to require the opicio) 
writing of the heads of the executive depaitments, 
allows Congress to vest the power of appointing 
ferior officera in the heads of such departments, 
last clause cited speaks of " offices established by \ 
and has been interpreted in our constitutional pni 
as giving to the legislature the organizing power, 
deed, it has been the rule fivm the foundation oi 
government that the executive departments and oi 
generally may be established by Congress only.' 
ther, not only are the departments themselves oi 
ized by Congress, but also their internal arrangem 
and the powers and duties of their heads and o\ 
heads of the various divisions into which they ml 
divided are often regulated in detail by statute, 
erally by the statute organizing the depaitment. 
some cases it is true Congress will declare thai 
head of this or that department shall do certain th 
and then will leave to him the organization of tha 
ticular division which it is necessary to form in ( 
to pei-form the duty thus placed upon him. But 
is now rarely the case, and then only where the i 
unimportant divisions of the departments are < 



\ &7S. 



Art. ii., sec. i. pp. i and a. 
'C/. RQltiman, op. cU.. I., ; 
i. 
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It was in this way, howevei', that some of our 
t administrative departmente were developed. 
ri the separate commonwealths there are seldom to 
\ found in the constitution any express provisions as 
[ the organizing power. The only ones relating at 
|1 to the depai'tmentg are those which themselves or- 
^ize the executive departments. These are veiy 
(inmon and sometimes forbid the establishment of 
iw offices.' The result of such provisions is that the 
^stitution-making authority is the organizing power, 
\$L not the commonwealth government or any branch 
lereof. Where, however, the constitution has not 
lade provision, in accordance with the usual rule of 
terpreting tbe constitution, it is the legislature and 
% the executive which has tbe organizing power. 
ys while the executive is an authority of enumerated 
iwers, the legislature has all governmental power not 
Fen to some other authority, if the constitution has 
t expressly limited its powers,' Where the com- 
tmwealth legislature acts, however, it does not, as a 
le, descend into the same detail as does Congress. 
>e commonwealth statutes are usually absolutely 
pnt as to the divisions which shall exist within a 
|ren department. They simply provide for a certain 
partment, and the legislature each year or every two 
krs grants in its appropriation acts a sum of money 
' the head of the department, leaving him perfect 
iedom as to its distribution. At the same time it 
ftst be noticed that the departments in the common- 

:See Nebraska Constitution, an, t„ sec. 26 ; la rt R. R, Coraroissi oners, 15 

b.. 663. 

Bank of Chenango v. Brov™, a6 N. V., 469 : People v. Dayton. 55 N. Y., 
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wealth aLliuinistratioii are much more special than 
national departmeuts, bo that iu reality the facts are 
about the same in the commonwealth and the national 
administration. In the United States, both in the nn* 
tional and the commonwealth government, then, it ia 
the legislature which possesses the organizing power^ 
and iu practice it exercises its power iu such a way 
to regulate ia detail the organization of the depart- 
ments. 

In France the rule is not the same. There, witb 
very few exceptions, it has always been recognizi 
that the organizing power belongs to the chief exa 
tive authojity,' subject, however, to the necessity 
going to the legislature in case any re-arrangement 
offices or the establishment of new offices makes m 
eary a greater expenditure of money. 

In Germany the rule ia the same as iu France, 
course in both countries the legislature may act if 
sees flt when it would be impossible for the execut 
to make any changes, since a statute is always 
gi-eater force than an executive decree or ordinancal 

In England the theory seems to be about the 
aa upon the continent.' The only practical diffei 
is to be found in the fact that Parliament has in 
of the recent cases of the establishment of an office 
a department esereised an organizing power, with 1 
result that most of the departments of any importai 
owe their existence to a statute and therefore cam 
be modified by executive ordinance. 



1 Garmany the departi 



■I 55-57 ; Schuize, op. c 



Cf.. for the organizing pow» 
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The method of orgauization by the executive would 
sem the preferable one, inasmuch as the executi\'e is in 
better position to know the needs of the adminiatra- 
on than is the legislature, and is responsible for the 
etions of the administration. Further it can act more 
uickly than can the legislature. What the adminis- 
ition gains in stability fi-om the fact of its being 
rganized by the legislature it loses in flexibility. The 
ontrol which the legislature has over the finances is 
ufficient to prevent the administration from incurring 
a great expense in any change that it may wish to 
ike. Indeed the danger of extravagance on the part 
the administration is not in modern times so great 
it is on the part of the legislature. We have a good 
Detance of this fact and of the disadvantages of giving 
the legislature the organizing power in the conditions 
if the United States customs service. It is the opin- 
Dn of several of the secretaries of the treasury expressed 
Q their annual reports that there is an unnecessary 
lumber of customs colleetiOD districts; and the secre- 
taries have repeatedly recommended to Congress the 
tbolition of the less important ones, with of course the 
mustering out of the service of the officers now assigned 
to them. But Congress has uniformly refused to fol- 
low the suggestions of the secretaries ; it has been 
thought because of the loss which would accnie to the 
members of Congress as distributors of Federal patron- 
Bge, If the power of organizing the official service 
m recognized in our system as belonging to the 
it we might hope for some reform in the direc- 
icated, but so long as it is possessed by Con- 
it seems almost hopeless to expect that this much 
liieeded reform will be accomplished. 



CHAPTER U. 

TEKM AND TENURE OF THE HEADS OF DEPARTMENTS. 

The relations of the heads of departments with the I 
chief executive authority are of the greatest import- 1 
ance, for on theu- nature depends whether there is to ' 
be a harmonious administration following out some 
general plan or whether the head of each department 
is to be a law unto himself and is to be able to con- 
duct the affairs of his department in such maoEer 
as he sees fit regardless of the needs of other 
departments and of the wishes of the chief executive. 
These relations of the heads of depai-tments with 
the chief executive aie governed by two things almost j 
entirely, viz., the term and the tenure of office of the I 
heads of departments. 



/. — In ike United States. 

The constitution of the United States and the 
etitutions of the commonwealths differ considerably 
this respect.' The former instrument as interpreted 
gives to the chief executive the power to appoint, re- 
move, and direct all the heads of departments. The 
commonwealths, however, have pursued a different 
f plan. In most of the original commonwealths the chiel 
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fxecutive did not have tbe absolute power of appoint- 
bg the heads of the commonwealth departments. The 
tendency was to fill these offices at flrat by appoint- 
ment by the legislature, as was the rule originally in 
Bome of the commonwealths, then by election by the 
|)eople, which is the rule at present. It is said ' that 
all tbe executive officers are, as a general rule in all 
the states, elected by the people at a general election." 
■There are of course a few exceptions to this mle, as, in 
tfew York, the superintendents of public works and 
(risons, who are appointed by the governor and senate,' 
Finally there ai-e still instances of the appointment of 
lieads of departments by the legislature. Thus in New 
ork the superintendent of public instruction is ap- 
pointed at the present time in this way.^ As far as the 
Eontiniiance of the term of office is concerned, the 
methods adopted in the commonwealths differ as much 
as the methods of filling the offices. But in most cases 
term of office of the heads of departments is fixed 
by the constitution or the statutes at a certain 
iber of yeai's. The term is not generally the same for 
bD offices, nor does it always coincide with that of the 
governor.* Tbe result is that it is not necessarily tbe 
that all the officers who are to conduct tbe com- 
monwealth government belong to the same political 
jarty or that they share the same views as to the way 
which the commonwealth administration shall be 



Stunson, ep. rii,, p. 42. art. 30 6. 

Const., art. v., sees. 3 and 4 ; cf. Stimson, /of. til, 

L.,1864, c. 555, sect; c/. Stimson, iK. Ht. In same of tbe commonwealths 
h H power is regarded as unconstitutional, as being in violation at the prio. 
le of the separation of powers. Supra, p. 34 ; State v. Kennon, 7 Ohio St., 

I SuJ^a. p. 78. 
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comUicted. Further the governor cannot usually 
case of conflict produce a uniformity in views by t 
removal of the head of a department.' 

What now are the relations existing between t 
chief executive authority and the heads of departmen 
in the American system of administration which r 
fiom this state of facts? In the national adminiet 
tion the heads of the departments are complete 
subordinate to and dependent upon the chief execntii 
authority as a result of the precariousness of tht 
tenure and will be in harmony one with the other afl 
with the President on account of the fact that tiu 
have been chosen by him to fill their respective pa 
tions as a result of his knowledge of their opinioi 
We find therefore in the national administration cm 
plete guaranties for an efficient and hanuonioua a 
ministration under the direction of the President. 

In the commonwealths, however, the case is qui 
different. Each head of a department has, so longi 
he is not corrupt, the right to conduct the affairs of li 
department Just about as he sees fit ; and is practical 
independent of the governor who has little or no infl 
enee over affairs of administration. The coustitutiol 
of some of the commonwealths have been how 
enough to recognize what is the real position of til 
governor and what is that of the heads of the depti 
ments, and devote an article to the consideration of tl 
" administrative " officers of the commonwealth, 
whom the governor is not included.' But whether th 
1 constitution recognizes this or not, the fact is the saitf 
bat the governor is not the head of the administratio 
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the commonwealths of the American Union. Ameri- 
Sm administrative law has added to the famous trinity 
f Montesquieu a fourth department, viz., the admin- 
fti'ative department, which is almost entirely inde- 
lendent of the chief executive and which, as far as the 
entral administration is concei'ned, is assigned to a 
amber of officers not only independent of the gov- 
pnor bat also independent of each other. This inde- 
endence which each of the heads of departments in 
lie American commonwealths may claim under the 
iw has resulted in there being little attempt made to 
wore uniformity in administrative action. While in 
16 national government eveiy President tries to sur- 
mnd himself with advisera who have the same general 
Lews as to the conduct of the government and calls 
Sgular meetings of his heads of departments, popu- 
irly termed cabinet meetings, when these heads of 
apartments may exchange opinions on the important 
uestions which come up before them for settlement ; 
\ the commonwealths we seldom hear of any such 
lling as a meeting of the heads of the departments.' 
neh a meeting would be of little use as there resides 
owhere the power to compel a head of department to 
hange his opinion so as to suit that of the governor 
r that of his colleagues. In a word, in the common- 
realth administration there are seldom any guai'anties 
or efficient and harmonious action on account of the 
idependent position of the heads of departments not 
mly over against the governor, but also over against 
ach other. This is not merely a theoretical objection 
bthe commonwealth system of administration. For 
She jealousies and prejudices of the various beads of 

'Bui see Florida Const., art. 5, sec. 17, snd Iowa Code, lESS, p. 32. 
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departments and their conflict with the governor do^ 
practice not infrequently lead to an absolute cessatil 
of the work of adminiBtratiou. 



//. — In France. 

In France, as in the United States national adm 
tratiou, the term and tenure of the heads of depat 
ments are such as to place them in a relation i 
apparently complete dependence upon the Presideia 
But French political history has assigned to the e 
ters a much more important role to play. In one o 
the constitutional laws now in force is contained thel 
provision that the ministers as a body are responsible! 
to the legislature.' This means that they mustcontl 
maud the confidence of the majoiity in the chamber oti 
deputies. One of the results of this law has been t 
make the relation of the ministers, as a body, to 1 
President one of great independence. If no ] 
steps were taken there would be little guaranty fori 
harmonious and efficient administration under the d 
rection of one person. For each minister is the les 
equal of the others. But the French parliamentail 
system has, in fact, taken another step. It has grada 
ally come to recognize in the president of the council a 
ministers a superior of the other ministers. He it is 1 
who is politically the person exercising the poweisl 
which the President has lost over his ministers as a re-J 
suit of the adoption of the principle of the parliameB 
tary responsibility of the ministers. He is actual 
though not legally, the chief of the administration 
Now in the case of the formation of a new ministl^ 
the President " sends for " some prominent statesman,! 

'L., Feb. 25, 1875, art. 6. 
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pho will command temporarily at least the confidence 
tf the Chamber of Deputies, and appoints him president 
)f the coimeil of ministers. As president of such 
Muncil he has legally do greater powers than his col- 
igues whom he causes the President to appoint, but 
KtuftUy he it is who is the chief of the French govern- 
lent ; and all the other ministers are subordinate to 
dm. He has the power of forcing them out of office 
I case he ia dissatisfied with their actions. For he 
is the confidence of the President of the republic 
ho has the legal powers of removal and direction. 
!he presidency of the council of ministers is often 
ild by the minister of foi'eign affairs. 
Such is the actual condition of affairs in the French 
spnblic. Owing to the possession by the President of 
tie republic of the powers of both chief of government 
od chief of administration, and to the fact of their 
srcise by the president of the council of ministers 
bject to keeping tlie confidence of the chamber of 
eputies. there esist still gnaranties for the harmonious 
onduct of the administration, notwithstanding the real 
featness of the apparently powerfid position of the 
*re8ident of the republic, through the adoption of the 
irineiple of the parliamentary responsibility of his 
liimBters. 

///. — In Germany. 

In Germany the high position of the Emperor and 
ihe princes in their respective governments, as the 
ctual as well as the legal chiefs of government and 
dministration, ensures the cariying on of the govern- 
aent harmoniously. The parliamentaiy system has 
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never taken root in Germany.' In the empire 
chancellor is the only responsible minister.' All 
other heads of departments are simply his suboi 
nates, and are appointed and dismissed by the Empei 
on his recommendation.* They are merely secretaries' 
state and must follow the directions of the chancelli 
As the chancellor is appointed and dismissed by the 
Emperor, the heads of the imperial departments are 
completely dependent upon the Emperor, and sufficient 
guaranties exist for a harmonious administration. 

In the separate members of the empire the condi- 
tions are not, however, exactly the same. While the 
parliamentary system has not taken root in Gei-many 
the constitutional system has. This demands that the 
legally irresponsible pnnee shall exercise his powers 
through responsible ministers — ministers responsible 
at any rate before the criminal courts. For this reasoE 
each minister must eountei'sign all important acta of 
the prince which bear upon his particular department, 
and thereby assumes the responsibility therefor. The 
tendency of such a system is of course to break up 
somewhat the uniformity and harmony of the admtcis- 
tration. For a minister might block the action of the 
prince, although it might be approved by bis col- 
leagues, by refusing his counter-signature, or might by 
his single advice commit the prince to actions which 
were not approved by his colleagues. Of course much 
of the danger of such a thing is obviated by the exist- 
ence in the prince of the power to dismiss a minister 
who refused to countersign an act which the prince 

Schulze, Bp. Ht., I., 299 : Meyer, StaaUrecht, 184. 
'Zorn, ep. tit., I., 201, ciling L., March 17. 1B78, 
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Lought was within his powers.' But there is pro- 
ided a further guaranty o£ harmonious administra- 
IDO iu the " state ministry," as it is called. This is 
omposed o£ all the heads of departments who meet ia 
ommoQ session, as a rule under the presidency of the 
rince, or of one of the ministers designated by the 
irince and having the title of minister-president.^ His 
osition is not at all like that of the French president 
t the council of ministera or the imperial chancellor, 
)n the contrary, though the title of minister-president 
iiay bring with it additional dignity, he has no greater 
^al powers than any of the other ministers, with the 
Kception of presiding over the meetings of the minis- 
Py in the absence of the prince.^ The main fmi^^don 
if the state ministry is to preserve harmony and uni- 
brmity in the policy of the administration. On this 
fbcount it is generally settled by law oi' ordinance 
rhat mattei's shall be decided by it, while further the 
prince may generally send any matter to it for decision. 
&.mong the matters which l)y law or ordinance are to 
Some before it are all government bills and drafts of 
jeneral ordinances, the appointment of all the higher 
idministrative officers, and generally all mattera which 
flo not come entirely within the competence of one 
nunister. Fui-tber, whenever the views of one of the 
Biiiiisters do not coincide with that of the prince the 
Blatter is to be submitted to the state ministiy.* In all 
ef these matters, however, the state ministry acts sim- 

' Cf. Loening. op. HI., bt. 

^tm.. 66. 

'Bcnnhsk, Pratsasches Slaahreckt. II.. 389. 
^9 has, however, provided that in most mBiter 
Vc with the king thiough the miitister-piesiden 
Loening, op. cit., 67. 
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ply as ftQ advisory body and simjily lays before 
prince the result of its deliberations and then he dec 
the matter. Its decisions of themselves have no \ 
force whatever ; and never bind any one of the mini 
ters who does not think that they are right. This, it: 
believed, would interfere with the principle of the 
responsibility of the ministers for the acts of the irre- 
sponsible prince. But if a minister cannot conscien- 
tiously carry out a decision of the state ministry he is 
at liberty to resign, while, if he does not so resign, the 
prince has the right to remove him from active jiartici- 
pation in the administration.' Such are the means 
adopted in the princely governments of Germany to 
secure a harmonious administration. The position of 
the prince as the head of the administration is so well 
recognized and his light to appoint, dismiss, and direct 
his agents ia so well recognized that theoretically it 
might be said that the state ministry was a useless in- 
stitution. It does, however, iierfonn a useful function 
if it does nothing more than make the advice, which b 
given to the prince by the heads of departments, uni- 
form. For it is only through the action of the minis- 
ters that the action of the prince has any political 
effects. 

IV. — In England. 

In England the heads of departments are choaen 
somewhat in the same way as in France. That is, the 
Crown, on the occasion of the resignation of a ministry, 
sends for some eminent statesman who is a recognized 
leader in one or the other houses of Pai'liament and who 
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the confidence of the party which is in majority in 
he House of Commons and asks him to form a ministry.' 
f the person so selected accepts the ti'ust, he himself 
3 to select his colleagues.'^ All of the persons whom 
le selects are ministers though all are not necessai-ily 
Qembers of that informal board, the cabinet, which, it 
las been shown, controls the action of the Privy Council 
nd the Crown. Each is also a privy councillor, and it 
\ in this capacity alone that the ministers may advise 
he Crown. For a long time it was doubtful whether 
he cabinet was to act as a board or whether it was to 
governed by the wishes of the one member of it who 
a distinguished from the I'est as the pnme-minister 
ir premier. Some of the ministers claimed that after 
heir appointment they were responsible to the Crown 
ilone and were in a position of indejiendence over 
^mst the prime-minister at whose request they had 
igreed to act as ministers. This claim led to a conflict 
Between Lord Palmerston who was foreign secretary 
Kid Loi'd John Russell who had been entrusted by the 
[Jueen with the duty of forming a ministry and who 
bad chosen Lord Palmerston for the poitfolio of foreign 
iffairs. Lord Palmerston sent off certain despatches 
which had not received the approval of Lord John 
Russell. The latter officer obtained a note from the 
Queen in which it was distinctly said that the Queen 
did not wiah any despatches to be sent before they had 
l«!eived her approval. Lord Palmerston disobeyed the 
srfer contained in this letter and was dismissed from 
^ce.* This precedent has finally settled that the 



'Todd, <f. lit.y I., 330., II., 183. 
' For H fuU history of this episode 
u Anson, c^, cil,, II.. 116 il leq. 



' /ill/.. t.,33a. 
e Todd, of. cil.. 11., 265 i 
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pnme-miiiiater is to direct the policy of the govi 
meut and has a control over the actions of alltheotl 
ministers and members of the cabinet — that their 
tion to the prime-minister is one of dependence, 
position of prime-minister is nearly always associat 
with that of first lord of the treasury. The 
wby the first loi'd of the treasury is generally prij 
minister is that the first lord has no poi-tfolio 
may devote himself entirely to the consideration 
questions of general policy. Further there is associated 
with this ofBce a much wider power of appointment 
than is possessed by any other office in the government 
It is now generally recognized that the first lord has 
a control over all appointments which may have an 
important influence on the general policy of the govern- 
ment. Thus he controls the appointment of all im- 
portant arabassadoi-a and ministei's, certain colonial 
governors among whom is the governor-general of j 
India, the commanders of the army and navy, the { 
bishops, and the presiding justices of the courts at , 
Westminster, and has the presentation to all the Crown ' 
benefices.' 

From what haa been said it will be seen that the , 
acting executive in England is the prime-minister. He ' 
controls the actions of the members of the cabinet and 
the ministers, who are quite dependent upon him and 
who in their turn control the action of the Crown and, 
the Privy Council and are themselves controlled 
the necessity of keeping the confidence of the party 
majority in the House of Commons. By this 
of developing the principle of parliamentary respoi 
bility there are as in France sufficient guaranties 



ti Das EngUscke Veriaallungsncht, 



1384. 318,219. 
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Lrmonious adminiatration notwithstanding that in 
gal theory the position of each of the ministers is of 
goal importance with that of any of the others. 

V. — Coinpa rison . 

This I'eview of the i-elations of the heads of depart- 
witli the acting chief executive shows that the 
[most univei'sal rule is, that the heads of departments 
dependent upon the chief executive ; and that, if 
spendence is not absolutely secured, provision of some 
>rt is made to secure haiTOony in the action of the 
iministration. The only country which does not 
lake some such provision is the United States. Here 
longh, as a result of the development of the office of 
'resident, the national adminiatration has been cen- 
ralized under his direction, in the separate common- 
'ealths seldom does it seem to be considered necessary 
have an administration so fonned as either to shut 
it the possibility of conflict or to settle such conflicts 
may aiise. The experience of the world is against 
le administi'ative arrangements in the commonwealths, 
id our own experience has shown us that such an 
irangement leads to conflicts in the administration 
'Mch not only diminish its efficiency but in some cases 
sve absolutely caused a cessation of administrative 
Wk. 



^ 



CHAPTER ni. 

POWEKS AND DUTIES OF HEADS OF DEPARTMENTS. 

Notwithstanding the general subordinatiou of t 
heads of departmeutB to the control and direction 
the chief executive authority, still in all countries thf 
have a series of duties, generally administrative 
character, which they may perform lai^ely indep< 
dently of the action of the chief executive, in so far 
they have not received positive directions from hi 
This is so even in monarchical governmeuta.' Mfl 
than this is true in the commonwealths of the Unih 
States, where the heads of departments often ha 
functions to discharge with which the chief executi' 
has little if any thing to do. First to be mention 
among their powers are those which affect the perso 
nel of the official service. 

/. — The power of appointnunt. 

In all the countries under consideration the la 
grants to each head of department the power to appd 
at least the subordinate officers of the departma 
the United States national goveniraent the W 
.tution provides that Congress may grant 
,e heads of departments the power to appoiu 
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inferior offices.' Numerous laws have granted to 
the heads of departments sucli a power, so that now 
the great mass of the officers of the United States 
national government are appointed by the heads of the 
departments. Several laws have, however, limited 
this power in permitting the President to issue rules 
regulating the mode of apjwintment. Notable among 
them is the civil-service law of 1883. Most of the 
important subordinates of the heads of departments 
however, appointed by the Pi'esident or the Presi- 
3ent and Senate.' 

In the commonwealths the rule is the same. Thus, 
n New York the Public Officers Law ' declares that all 
lubordinate officers, whose appointment is not other- 
wise provided for by law, shall be appointed by their 
[aincipal officei'. It is expressly provided by law that 
many of the agents of the central goveniment in the 
localities shall be elected by the people. In some of 
the commonwealths the power of appointment of the 
heads of departments is limited in the same way as in 
the national government. This is so in New York 

id Massachusetts.* 

In Fi'ance the rule is that the heads of departments 
ehaU appoint all but their most important subordinates 
Vfho are appointed by the President. Very few of the 
lubordinates of the departments who are acting in the 
localities are elected by the people thereof. It is, how- 
ever, to be noted that many of the subordinate officers 
of the departments as, e, g., the less important postmas- 
ters, are appointed by the I'epresentative of the central 

' An. ii., 5ec, 2. p, 2. 

' See Uniled SUtes Revised Stntules, /njji'm. 
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government iu the localities, viz., the prefect, 
appoints many officers who in this country ■would 
appointed by the heatls of departments.' Where 
heads of the departments have the power of appoint- 
ment, they must be guided in their exercise of the 
power by the rules laid down in the decrees of the 
President relative to the method of appointmeali 
which, like our civil-service rules, require often that 
the appointment shall be the result of a competitirt 
examination open to all persons having the necesaaiy 
qualifications.^ 

In Germany the rule is very much the same as 
France. The law permits the Emperor or the prino^ 
in whom the constitution vesta the power of 
ment, to delegate the exercise of this power to his 
ordinates." But laws and ordinances lay down in 
detail the qualifieations of appointment, which are mt 
severe than in any other country, esjiecially for 
higher positions. Finally many of the subordinates 
the imperial administration are appointed by the 
monwealth governments and not by the heads o 
imperial departments,* while a few of the subordins 
of the princely governments in the localities are eh 
indirectly by the people.^ 

In England, too, the rule is almost the same, 
first loi-d of the treasury has a greater power 
appointment than the heads of the other departmi 



' Aucoc, op. cii., 119, see. 6s 
fflij;. 753. 

Vb/z-.t, n„p. 47- 
'Imperial Constilution, art. 
*Ij)enliiE, cp. dt., tao; Set 
* Infra, pp. 303, 307, 315. 
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BVing the appointment of all officers who have an 
nportant influence on the government.' Here, as else- 
rhei-e, the heads of departments must be guided in the 

:ercise of their powers of appointment by the rules 
tsued by the Crown relative to the method of appoint- 

lent, which for the purely suboi'dinate positions is 
fiually as the result of a competitive examination.^ In 
England quite a number of the subordinates of the 
epartments in the localities are elected by the people 
t the localities. This ia tnie of the poor-law and 
anitary administration.^ 

//. — Tke power of removal. 

In the United States national goveniment it was 
irly laid down by the courts that the power of 
tmoval was incident to the power of appointment* 
therefore whenever the heads of departments have the 
Ppointing power, they have, in the absence of express 
tatutory provisions to the contrary, the power of I'e- 
loval also. The same rule is true in the commonwealth 
overnment.' In not a few cases, however, especially in 

le case of the representatives of the central common- 
wealth government in the localities, the duration of 
be oflSce is fixed by statute. Removal in these cases 

made only for cause, and then by the governor and 

tt by the heads of departments.^ Neither in the 
lational nor in the commonwealth government have 

Gnrist, Das Ettglischt Vet'UiallHrtgsrecht, 1884, pp. 318, 3ig. 
In England these rules are issued by the civil-service commission as a result 
•(the delegation to it of the power by an order in council, /"/ra, II., p. 53. 
'Infra, p, 348. *Exjiarti Hennen, 13 Peters, 230. 

' People fx rrl. Sims v. Fire CoromisBioners, 73 N, Y. 437 ; cf. Mechem, 
^10/Offitirs.i^c. 445. 
* £.g. *ee N. V. L., 1893, c 68t, sec. 33. 
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the civil-service laws attempted to limit directly tie 
power of removal of the heads of departments. 

In France the jiower of removal of the beads oi 
departments overtheir subordinates is practically com- 
plete. Whatever i)fficer8 they may appoint they may 
also remove.' The same is true in England, where the 
power is exerciseil in theory by the Crown on the 
advice of resjwnsible ministers.'' The power oi 
removal of the head of one of the departments is i 
much greater than in the matter of apjwintment. 
Local Government Board in London has the right 
the sole right to dismiss the subordinate officers of tbe 
various boards of poor-law guardians — whose appomt 
ment is made by the guardians subject simply to 
approval of the local government Iward.' 

In Geiinany, however, tbe power of removal of 
heads of departments is not nearly so great as tl 
power of appointment. As has ali'eady been said, 
German law generally recognizes office as a vested 
which cannot be taken away from its possessor e; 
as the I'eeult of conviction of crime, or of a judg 
before a regular disciplinary court/ In compensation 
for tbe absence of this power the heads of departments 
have the right to impose lighter disciplinary punish- 
ments, such as fines, for dereliction of duty.* 



///. — Tlu power of direction a^id supervision. 

While tbe different countries differ very little in tl 
mattei-s of tbe powers of appointment and removal fl 
the heads of departments we find a difference in t 
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Etent of the power of diTection. The four countries 
ay be divided into two classes. 
1. United States and Migkmd. — In the one class 
>mpo8ed of the United States and England the origi- 
9X conception of the head of a department was that 
E an officer stationed at the centre of the government 
'ho might have, it is true, in many eases the powers 
I appointment and removal but who was not supposed 
> direct the actions of the subordinates of his depart- 
fcent. This was particularly true of the branch of 
Iministration which has been designated the admin- 
tration oi internal affairs, where it may be said that 
[most eveiything was attended to in the localities 
ttd subject to almost no central supervision. The 
eed of central instruction and supervision was not 
jit for the reason that the statutes of the legis- 
iture descended into the most minute details as to 
ke duties and powers of the officers. The conception 
ideed of a hierarchy of subordinate and superior offi- 
fers was very dim, if it existed at all. This is seeu in 
nr national administration in the position originally 
ccnpied by the collectors of the customs. Though 
lominally perhaps the subordinates of the secretary of 
he treasury, the law never recognized that they were 
nbject to his instructions and directions, nor was it the 
iractice to regulate the administrative details by means 
if central instructions.' No one, further, thought in 
HIT early history of appealing from the decision of a 
tollector to the secretary of the treasury. In the com- 
ttonwealths the system was very much the same. 

' Cf. Report of the Stcrttary of the Treasury on lie Cellectian of Duties, 
W;, p. xxxTii; see Eliot v. Swartout, 10 Peters, 37 : Tmcf v, SwBttout, to 
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Almost all the administrative matters affecting 
commouwealth were atteuded to by officers in ^j 
localities who were really quite independeut, after tl 
had assumed office, of all central instruction, not' 
standing the fact that the most important of themw* 
originally appointed by the central government of 
commonwealth. It was not the habit of the cen1 
government to send to these officers in the locality 
instructions as to how they should act in the esecuti< 
of the law whatever might have been the actual po' 
of the heads of departments. In the commonweall 
the system has remained almost unchanged so far as 
officers attending to the affairs of the commonwealthj 
thelocalities are concerned. Indeed their indej>end( 
of the heads of the departments of the central comm( 
wealth government is even greater now than it oj 
naUy was, on account of the fact that they are for 
most part elected by the people of the localities 
which they act.' In some eases the law does recoj 
a right in a head of a department in the commonwealtli 
to send instructions to the officers in thelocalities asto 
how certain branches of administrative work shall be 
attended to.' These cases are extremely rare. Bat 
certain matters which were either formerly not attended 
to at all by the commonwealth administration or which 
■were attended to by the officers in the localities are now 
attended to directly by the heads of the commonwealth 
departments and their subordinates who are under cen- 
tral control. Such matters in New York are : prisoBs, 
pauper lunatics in most cases, factory inspection, edu- 

^ Infra, p. 178. 

'■E.g., the comptroller in New York is authoriied by statute to make iqo- 
btiana uid issue directions in regard to 
public money. L., 1843, c. 44. 
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,tion, railway supervision, etc., etc. As to these 
tiatters the heads of the commonwealth departments 
lave a large power of direction sanctioned by the power 
if removal. What has been the exception in the com- 
monwealth administration has been the rule in the 
itional administration. The century of national de- 
felopment has produced perhaps more change in this 
eapect than in any other. The result of this develop- 
lent has been the recognition of an ofBcial hierarchy 
I the national admmistration with the power in the 
eads of the departments to reverse or modify, on 
ippeal of persons interested, the decisions of the 
iferioi' officers and to direct theia how to act.' Here 
^in the treasury department oiSers a good example. 
STow the collectors of the customs would hardly think 
rf attempting to apply the law in a doubtful case with- 
mt firet receiving instructions from the seci-etary of 
ihe treasury ; * and the law makes an appeal from the 
►Hector of internal revenue to the treasuiy necessary 
afore the aggrieved party has any standing in court. 
[e must exhaust hia administrative remedy before he 
nay resort to his judicial remedy." The same thing is 
,e in many eases in the department of the interior.* 
Finally it has been held that the head of a department 
Boay change the erroneous decision of a subordinate 
Bfficer.* 

See, e. g.. United States Revised Statules. sec. 251 ; Butterworth v. U. S., 

I U. S.. so. 

'Cf. U. S. R.S.. sec. 365a. 

'TI. S, R. S., sec. 3126 ; this was the case aJsa in the customs adniimstiation 
mil Ihe passage of the late administrative bill, which has taken away Ihe ad- 
ministrative remedy of appeal to the secretary and has provided an appeal to the 
ippnisers. Cf. Goss, " History of Tariff Administration in the United States,'* 
« Studiii in History, Economics, and Public Law, I., 155. 

nid.. sec. 3273- ' U, S. v. Cobb, it Fed, Rep., 76. 
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In England the development that is to be notici 
in this country has also taken place, but even to 
greater extent. The reform of the system of lot 
government since 1S34' has made the English admui 
iatrative system one of the most centralized in existence, 
The new department of the interior, i. e. the local 
government board, and also the treasury have the most 
extended right of direction and control over the numCT- 
ous local boards which attend to affairs in the locali; 
ties. This has not failed to have its influence on tbi 
other departments, and at the present time the bea( 
authoiity on English administrative law. Profeasol 
Gneist, lays it down as a rule ' that the English headsd 
departments have a very wide power of issuing 
tions and directions to their subordinates throughi 
the land and thus of guiding the action of infei 
administrative officers. 

2. In France and Germany. — In France and G 
many, contrary to the onginal rule in England an 
the United States, the officers of the central govern- 
ment have always had the right to issue insti-uctions 
to their subordinates, among whom were many officera 
■who in England and the United States would be con- 
sidered local officers, since the central government has 
had almost fi'ora the beginning many representatives 
in the localities, who were regarded as distinctively 
central officers,' The long existence of such a system 
has naturally given to the instnictions and directionB 
of the heads of departments a much greater impor 
tance than they have ever had in this country or in 

' Infra, p. 336. 

* Dai EnglUche Virvtaliungsrecht, I., 354 ttseq, 

* Ancoc, op. eil., I., 89, 119 ; Stengel, Diutsches Vfrwallungsretkl, 163, il 
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ngland. The laws have iiever gone into such detail 
with us in regard to the duties of the officers, bat 
ive left these to be filled out by ordinance and iu- 
.ctioQs.^ Indeed it would be almost impossible to 
.derstand much of the administrative law without a 
ference to these ministerial circulars of instructions 
id directions. Germany and France have thus from 
te beginning possessed a most centralized system of 
Iministration. Now while the tendency in the United 
ites and England has been towards administrative 
.tralizatioQ, the tendency in France and Germany 
1 been towards administrative decentralization, 
ithin the last twenty yeai-s many matters which for- 
irly were legulated by the instnictious of the heads 
departments have been put into the hands of the 
icers of the localities to be attended to iu theii- own 
iscretiou, subject, it is true, at times to the supervision 
the heads of the departments.^ 

The heads of departments in the four countries 
ave thus the power of direction. The only escep- 
the case of the heads of departments in the 
jmmouwealths in the United States, who do not, 
a general thing, have any power of directing their 
ibordinates in the localities how they shall execute 
e laws. 

The heads of departments, like the chief executive 
ithority, have a class of material as well as personal 
lowers — that is, they have direct jwwers in connection 
the administrative services attended to by the 
iment. Among these may be mentioned : 

'C/. Dice;, The La-U) of the ConsHlatisH, 3d. Ed., 50. 
' Boeof , ef, cil. . 1 18 ; De Grais, Handbuch dir Vtrfassung und Verwallung, 
«S. p. 54. 



- The ordinance power. 
In all countries the beads of departments have 
delegated but only a delegated ordinance power. Tl 
is true even in the United States where very fi 
matters comparatively are regulated by ordinance, 
the national government in many cases, Congress I 
delegated to the heads of departments the power 
regulate by general orders the details of the admit 
trative law ; and when such a delegation has bt 
made the regulations issued as a result of it hav 
force even upon individuals equal to that of stati 
Where such regulations are not clearly based on so; 
legal provision giving the power to issue them 
courts do not hesitate to declare them void when t 
come before them for enforcement.' In the sepai 
commonwealths of the United States the ordina 
power of the heads of departments is not a large 
because the legislature has not seen fit to grant 
them this power. In foreign countries also the 
Beems to be the same with perhaps the exception 
England, where matters are often regulated by 
head of a department which on the continent woi 
be regulated by executive ordinance. But even in t 
national government the administrative regulatio 
which are issued by the heads of departments as 
result of their possession of the delegated oi-dinan 
power, are regarded by the courts as the acts of the 
President, who is supposed to have acted through the 
heads of departments.' These ordinances are to be 

' £, g. tl. S. R. S., sec. 351 ; United States v. Eatrows, I. Abbott, U. S,. 

351. Expartt Reed, 100 U. S., 13, 23 ; citing Gratiot v. U. S,, 4 How., 80. 

'LitUe V, Barreme. z Cranch, 170; E.r parte Field. 3 Blatchford, 63! 

ft' Campbell V. U. S.. 107 U. S., 593. 

'Wfllcoiv, Jackson, 13 Peters. 458 ; supra, p. 73. 
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itinguished from ministerial circulars or instructions, 
■hicb, while general in character like the ordinances, 
re not like the ordinancea binding upon the individual 
ut only upon the officera subjected to the power of 
irection of the head of the department. Such instmc- 
iona are based on this power of direction,' In Europe 
lie distinction between these two kinds of acts is much 
tearer than in this country, but even in the United 
tates the United States Supreme Court has held that 
igulations of departments for the transaction of their 
usiness are subject, if they are unjust, to revision by 
lie courts at the instance of individuals who, it would 

em, are not in such a case bound by them.' 

V. — Special acts of individual application. 

In addition to these general acta, the heads of 
q)artment8 must, in order to discharge the 
IDctions given to theju, perform many special acts. 
hey have to make most of the contracts which are 
lade by the government ; they must issue orders 
'acting only one case ; they must make decisions 
bher of their own motion or on the appeal of inter- 
ted parties. The position of the heads of depart- 

ints is in this respect essentially the same in all 
Kttitries. In both the continental countries it has 
a long time been recognized that any individual 
io deems himself aggrieved by a decision of 

subordinate officer may appeal to the head of 

3 department to have the objectionable deci- 
ion reversed. This appeal is always allowed even 

Bo«uf, (^. cit.. 33. 

U. S.T.. Gidwalader, Gilp., 563, 577. 
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where the law has uot specifically authorized 
taking of such au appeal." The reason of the existe 
of this right in the iudividual is to be found in 
hierarchical character of the administrative 
with the monarch originally at the head, to whom 
fountain of justice the individual always had the ri 
to present a petition for justice. Id this country, i 
although the administration was not hierarchia 
organized onginally, it would seem that the head c 
department possesses the power to hear appeals 
subordinates' decisions. This power has been given 
statute in numerous instances in the national admiaia 
tion but not often in the commonwealth administrafi 
and it is held that the power of direction and con; 
gives the power to hear appeals and correct mistab 

VI. — Remedies. 
In only one of the four countries is there recognia 
direct remedy against the general acts of the heac 
departments. That country is France whex'e any 
may appeal to the council of state to have an object 
able ordinance quashed on the ground that it has b 
issued by the head of a department in excess of 
powers. In all the other countries, as well as in Fri 
also, the courts have the right collaterally to deo 
an ordinance void which has been issued in excea 
powei's.'' In almost all the countries, in fact all exi 

' Boeuf, op, cit., 23 : Loening, op. cit.. 794. 

' ButterwoiUi v. U. S., 112 U. S., 50, 57, which discusses the appeUotepI 
I of the secretary of the interior in patent matters. Here, it is said, Chat ] 
I official duty of direction and supervision implies a correlative right of ^ 
in eveiy case of complaint although no snch appeal is expre^sly^ 
f See also Bell v. Heacne, 19 How., 253. 

' For American cases see supra, p. 74. See also Stengel, Deulsekes 
F tmgsrecht, 180 ; French Crnie PAtal. art. 471, sec. 15. 
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ermany, there is a remedy against the special acts of 
heads of departments. In England and the United 

Sates this remedy is to be found in an appeal in the 

©per form to the courts to overturn or modify the 
complained of.' In France the appeal goes to the 

Uncil of state acting as an administrative court.* 

VII. — Local subordinates of the executive departments. 
In all countries certain of the executive departments 
,ve scattered about the country in the diatiiets, into 
lict it has for this purpose been divided, subordinate 
icers who act under the direction and control of the 
^s of departments. Thus in the United States 
lional administration the treasury department has its 
lectors, naval officers, surveyors, inspectors, measur- 
weighers, and gangers in the customs and internal- 
'enue districts; the department of the interior, its 
id receivers and registera and Indian agents, efc., etc. 
national administration is highly centralized, rarely 
iting use of the officers of the commonwealth or 
the various local corporations within the common- 
Iths, such as the counties and the towns. While 
is also true of certain branches of administration 
commonwealths of the United States* and for- 
mutries,'' still in many cases the central govem- 
the government is a federal one as in Germany, 
use of commonwealth officers,^ or it imposes a 
of duties upon officers who are at the same time 

I, II., p. 3og. 
r, II., pp. 23g, 23S. 
t, e. g., in New York, the factory inspectors of the labor commissioner, 

IS agents of the depajrnneni: of public works, 
r f^wnce see Aucoc, op. di., I., iBs. 

D the case of the customs and the internal indirect tuxes. 
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officers of the local corporations or even upon such Iocs 
corporations themselves. Thus in the commonwealt 
of the United States the commonwealth central govei 
ment often usea county and town officers and the 
counties and towus themselves — these bodies are indeei 
primai-ily administrative districts for the purposes of tbe 
general commonwealth administration ' — as its agenta 
for a eeries of purposes. For example, in moat of the 
commonwealths the counties and the towns attend to the 
financial administration of the commonwealth as i 
whole, defray most of the expenses of the judicial 
administration, take care of the poor, etc., etc., while 
the county authority is not uncommonly made the 
board of canvassers for general elections. The only 
great difference between the English and American 
system oq the one hand and the continental system od 
the other, is that the control which the central executive 
departments have over such local corporations and their 
officers, both when acting as the agents of the central 
administration and when acting as the agents of the 
local corporations, is much less extensive in the former 
than in the latter. In the United States and England 
most of the local corporations elect their own officers, 
who, even when acting as they so often do as agents ■ 
the central administration, are quite independent of the 
heads of the central executive departments ' ; while on 
the continent such officers are often appointed by the 
central government and act in all cases more or less 
under its control.' Though not so centralized usually 
as the United States national administration, the con- 
tinental system is much more centralized than either 
the English or the United States commonwealth sys- 

^ Infra, p. 173. = Infra, p. 228. 'Infra, pp. 27a, 315. 
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kem. It must, however, be said that the tendency in 
England is to put the local corporations and their 
>ffi^r8 under a Let cental contS, especially when 
they are acting as the agents of the central government ^ ; 
PV'liile the latest steps taken in Germany tend greatly 
X) relax the formerly strong central control, 

* Infra, p. 259. 
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BOOK III. 
LOCAL ADMINISTRATION. 



CHAPTER I. 

HISTOET OF RURAL UKAL ADMHrKTRATION 
UNITED STATES. 

/. — History of rural local administration in England to i\ 
eighteenth century. 

1. The sheriff. — The character of the English syfr I 
tern of local government was fixed by the Non 
kings. The absolutism of the Norman governnwi 
reduced all classes of the inhabitants to complete sifl 
mission to the Crown.' Oq account of the race coni 
between Norman and Saxon, the Crown was obligj 
to establish some system of government by meaii8| 
which the peace might be preserved and the King n 
act as the impartial arbiter between the conflict 
race elements of the nation.' The King therefore du-fl 
tricted the kingdom, using in the main the old divi- 1 
sions, i. e., shires which had come down from Anglo- 1 
Saxon times, and placed in each district an officer on [ 

' StDbbs. 1^. eit.. I.. 257, ajg, note i ; a6o. 338 ; c/, Goodnow. '■ Local Gov J 
a England " in Pat. Sci. Qh.. II., 638. 
t, Stlf government, CemmMHahtT/assuns und yrrwailuttgigcrichlt, H- I 
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uriom he could rely to carry out his plans and enforce 
kiB orders. Such districts were not considered to be 
>nblic corporations. They had no affairs of their own 
lo attend to, but all administrative business was at- 
tended to by royal officers placed within them, to wit, 
Qie sheriffs or vice-comites.^ The sheriff was always 
U unpopiilar officer; he was therefore gradually 
rtripped of his powers and a system of administration 
iBtablished which was more popular in character. But 
jefore this was done the strong centralized administra- 
ion of the Normans had consolidated the people of 
Sngland into a nation. This was accomplished in 
£ngland much sooner than on the continent. As a 
Csult of the centralization, autonomous communities 
lad no opportunity to develop, and though the admin- 
Btrative system later became really quite decentralized, 
fbe same general principles remained true, i. e., the 
Ewalities remained simply administrative districts 
rithout juristic personality and with no affaii's of 
beir own to attend to, districts in which royal officers 
jttended to all administrative business. The prefec- 
oral administration of the sheriffs lasted fi-om the 
Ime of the conquest to about the reign of Richai-d II, 
rben changes were made which reduced the sheriff to 
he position of a ministerial officer of the royal courts, 
phjcb had spmng up in the meantime, a returning 
iifficer for elections and a conservator of the peace.' 
these changes are to be found in the establishment of 
flie office of the justice of the peace,' and the subse- 
pent enlaigement of its powers. 

'Stubbs. efi. tit., I,, 276; f/. Fal. Sci. Qu., II., 639. 
'See Anson, op. eil., II,, 236. 
' *34 Edward III, e. I. ; cf. Pol. SH. Qu., 11., 644, and authoriiies cited. 
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2. The jugtice of the peace. — To the justices of til 
peace were given most of the powers of tbe sberifl 
They further gained control of the parish administJ 
tion which sprang up in the times of the Tudors ■ 
connection with the church, and in their courts A 
quarter sessions acted as the county authority. Thefl 
were finally by far the most important ofBcers in th«l 
localities, discharging both administrative and judicial! 
functions, and having under their direction almost sM 
other officers in the localities. The system wboan 
whole tone was given by the justices of the peace ww 
much more decentralized than the prefectoral systa 
of the sheriffs. All the offlcei-s were chosen in tJfl 
localities in which they acted. Most of them, it 9 
true, were appointed directly or indirectly by the cdfl 
tral government, and could be removed by it. B(B 
the fact that they received no salary, although servisfl 
as a rule was obligatoiy and arduous, and that thfffl 
were chosen from the well-to-do classes made the per 
Bonnel of the service after all verj^ independent, and 
kept it from falling into bureaucratic ways. For the 
threat of dismissal from office had little terror for a 
justice of the peace. Dismissal meant relief from 
arduous service and not the loss of a means of liveli- 
hood. The system thus really secured a high degree 
of local self-government. The independence of the 
justices brought it about that the control over their 
actions, which could be exercised by the central admin- 
istration, amounted to almost nothing finally. Topr* 
vide for some sort of central control the statutes 
Parliament, regulating the powers and duties of thf 
justices, had to descend into the most minute details- 
That the justices acted in accordance with these de- 
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led statutes waa ensured by the control given to the 
pyal courts over their action, by means of which the 
ourts might, on the application of any pei^ou ag- 
;rieved by the action of the justices, force them to act 
; the law required or else quash their illegal action.' 

II, — T}ie development of the system in the United States. 
1. The three original forms of local ad/ministration. 

-The justice of the peace system was in full force at 
he time of the colonization of North America. It is 
ally natural that its main features should characterize 
be original system of American local administration. 
We find, however, three pretty distinct forms of it in 
he different colonies, one in the New England colonies, 
me in the middle colonies, and a third in the southern 
olonies. The main distinction between these three 
orms is to be found in the relative position which was 
eeigned to the areas adopted for the purpose of ad- 
oinistratioii. In New England while the county waa 
ecognized ' it was not nearly so important as the town 
phich was the other area. The towu may be taken as 

le American type of the English pariah but it cannot 

: regarded as the legal successor of the parish. It is 
eally the creation of American statute law, and thus 
ihe principles of the common law applicable to the 

iDglish parish may not be applied to the American 
own.* The town resembles the Anglo-Saxon tunscipe, 
ndeed more than the English parish. This resemblance 

'Pel. Sci. Qu.. 11.. 648; in/ra, II., p. 100. 

■ Itoward in his Locai CottslUuHenml History of tht United Statu, I., 320, 
f» that Ihe county was fanned in Rhode Island in 1703, but was comparatively 
linportant. In Massachubett^, however, it is found se early as 1635. See 9 
kmy, 5ia note. 
" Moiey V. Town of Newfane, 8 Barb. N. Y., 645, 64B. 
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to ita old Teutouie prototype would seem to be 
more to tlie fact that the American colonists 
face conditions similar to those before their Grei 
forefathers than to auy conscious imitation on their 
part of Saxon institutions. 

In the middle colonies also we find both the toi 
and the county. But the functions of administratit 
were quite equally distributed between them or el 
the town was less important than the county. TI 
latter was especially true of Pennsylvania, where tl 
town was not established until the latter part of tl 
eighteenth century and after its establishment wa 
much less important than the New England town. 

In the south social conditions were such as to nece»' 
sitate the existence of the county alone and to prevent 
the development during the colonial period of any leesar 
administrative area at all. 

2. The early American cottw^y.— The county 
found in all the American colonies with the exceptioE 
perhaps of some of the New England colonies where, 
if it existed at all as an administrative district, it existed 
in a v^ery rudimentary form. Wherever the county 
did exist as an administrative district the county 
authority was, as in England, the court of sessions of 
the justices of the peace who were appointed by the 
governor of the colony,' By the side of the justices of 
the peace was the sheriff occupying a position similar 
to that of the English sheriff of the same period. That 
is, he was a conservator of the peace, the returning 
officer for elections, and the ministerial officer of the 

' Howard, op. rit., I., 385. 
• For New York iKa Documsttts Relating to Ihs Cohnial History of New Kci.J 
rV,, as ; if. Howard, I., 406. 



HISTORY OF LOCAL ADMINISTRATION. 167 

courts. He was appointed also by the governor.' In 
tlie court of sessions were centred about all the ad- 
ministrative duties relating to the county. In this 
Court the justices appointed some person to be county 
treasurer, attended to the county finances and supervised 
the administration of the poor-law. Acting separately 
they had charge of police and highway matters and 
flirected the actions of a great number of subordinates 
(rho had duties relative to these matters. 

The first change to be noticed in the county organiza- 
ion is the substitution of officers elected by the people 
of the county for these appointed justices. This be- 
pns in New York certainly as early as 1691, and 
probably as early as 1683.^ In 1691 an officer called 

supervisor was to be elected in each town. His 
name comes from the fact that when these officers from 
each of the towns in the county were assembled to- 
gether they formed the county board, and were to 
supervise and examine the publick and necessary 
charge of each county." * The motive for this change 
probably to provide for the co-existence of local 
representation with local taxation, since the main duties 
of the first board of supervisors were relative to the 



See Brodhead, History of New York, I., 63, and authorities died. 

See Laws of i6gi, c. vi. There is \a the oSice of the secretary of state 
•fNew York a manuscript law of the date of Novemirer a. 1683, which provides 
Ifcttthere should be elected in each town persons "for the super viseing of the 
fabliqne afFaires and chaise of each respective towne and county." But as the 
JBembljr in New Vorit previous to iCgr was an almost extra legal-body, it is 
to set the introduction of the elective principle in the county oi^anization 
■tibgi. 

' This system was abolished ten years later by Laws, 1701, c. 96, but was re- 
Ollroduced by Law of June 19. 1703. This accounts tor the mistake which Is ao 
twnmonly made of assigning 1703 as the date of the introduction of the super- 
"iwt system in New York. 
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fiscal administration of the county.' The justices sta 
retained important functions in other administratii 
branches, such as highways.'' A little later the electii 
system was introduced into Pennsylvania but in 
somewhat diUerent fonii, the towns not being repre- 
sented on the county board, probably on account ( 
theii- unimportance. In 1724 provision was madefi 
the election by the people of the county of three coi 
missioners who were to manage the fiscal affairs of t' 
county.' Sheriffs were also elected by the people i 
Pennsylvania from an early time.' This change in t 
county organization was destined to have a profoun 
influence on the subsequent development of local al 
ministration in the United States. As Profea 
Howard well says ' : " To New York first, and next i 
Pennsylvania belongs the honor of predetermining i 
character of local government in the west. But 
New York was first to return to the ancient practii 
of township representation in the county court it \ 
in Pennsylvania that the capabilities of the indepi 
dent county were first tested. Here the principle 
election to county offices was carried farther than 
was ever carried in England." New York is the parei 
of the supervisor system. On the other band Pentf 

' See New York Law of November i, 1722, where it says : " Whereas by ihit 
means," i. e. the method of voting provided by the act of 1703, " the inSabU | 
taots of severaJ manors, Liberties and Precincts which bear a considerable shue 
of the county rate have not the liberty of chusing their own Supervisors, be it 
enacted " that they may vote in the town adjoining the manor, etc. 

' Cf, Howard, I., 362. 

■/iW., I..3S2. 

* Ibid., I., 3S4, and authorities cited. 

*IHd., I., 387. 

' It is, however, to be noted that the New York law of 16B3, above refeiT 
lo, provided thai the county treasurer should be elected by the vc 
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Ivania is the originator of the commissioner system." 
he elective system thus introduced into New York 
id Pennsylvania has been adopted in almost every 
immonwealth, and has been extended to almost all 
(unty offices at the present time, not only the oiiginal 
mnty offices but also those which the increase of 
le wort of administration has caused to be provided. 
3. The early American town. — While we find in the 
ffly American county an organization similar to that 
! the English county of the seventeenth and eigh- 
enth centuries, in the early American town we do not 
jd an organization which resembles very closely the 
Oglish parish of the same period. The town is, aa 
been said, an American creation and its develop- 
lent has been quite different in different sections. In 
Tew England it is older than the county.' In the 
iiddle colonies it eeems to be a later creation.^ The 
iwn originated either in legislation' or in an execu- 
re act of the early colonial government,' while in 
ime cases it seems to have originated in the settle- 
fint of lands bought for this purpose from the In- 
^s by companies of persons who then fonued a sort 
' eocial compact for their government.* Towns formed 
this last manner seem at first to have bad about all 
the attributes of government, but were later ab- 
rbed into the colonies and lost in this way all rights 
it the onlinary rights of self-administration. 



'We find it in this section as early as 1630, 9 Gray, Mass,, 511, 

'E.g., Pennsylvania, supra, p. l56. 

•As. /. g.. in New England, Howard, I., 56. 

'E.g., in New Vork where the town of Hempstead, on Long Island, ^ 
Kited by a patent given by Director General Kieft in 1644, Brodhead op. c 
>, 3Gg, and authorities cited. 

'Wood, UistBry of Long hland, 19 rtsiq. 
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From the very beginning the principle of electlffl 
by the voters of the town aeenia to have been tl 
method of filling all the town offices ; and in this pm 
ciple is to be found the great point of difference 
tween American towu organization and the Engl 
parish organization, and between the positions of tl 
American and English Justices of the peace. For ia 
the English parish the justices of the peace appointed 
ultimately almost all of the parish officei-s and directed 
them how to act. The ].>ower8 of the American ju* 
tices of the peace over the affairs of the towns wers 
much less extensive. In the New England town the 
town officers were elected by the town meeting, 
the assembly of the political people of the town. The 
principal officers were the selectmen. They had ai 
general supervision of town affairs, and were to exe- ■ 
cute the resolutions of the town meeting which was ■ 
the deliberative body in the town.' In addition to tbe 
selectmen there was also an almost innumerable list 
of officei-s, each of whom attended to some particular . 
matter affecting the welfare of the town. Some of 
these minor officers weie elected at the town meeting, 
some were appointed by the selectmen.' The existence) 
of such a number of officers was necessary because 
salaries were not paid, and because service was, as » 
rule, obligatory; for no man could be expected, with- 
out compensation, to give up a large share of hia time 
to the performance of public duties. In New Yort 
the principal officers of the town after 1691 were the 
supervisor, two assessors, a constable, a collector, s 
f clerk, highway commissioners or surveyors, and over 
seers of the poor. They were for the most part 

' Howard, I., 7B, ' IHd., 88,96. 



ected, as in Massachusetts, by the town meeting, 
Well in New Yolk had functions to discharge similar 
those discharged by the Massachusetts town meet- 
l with the difference that its sphere of action was 
»t so extended. For the county did a great deal of 
le work in New York that was attended to by the 
wn in New England.' In Pennsylvania we find in 
town after its establishment, two overseers of the 
or ap[Jointed by the justices and two supervisors of 
jhways elected by the people of the town. As the 
anty was much more important in Pennsylvania 
en than in New York there was very little for the 
rm to do. It was more in the nature of an adminis- 
itive division of the county than a local organization 
tth its own duties to perform. Therefore the town 
leting was not present in the oiiginal Pennsylvania 
of local administration.'' 
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///. — Corporate capacity of the localities. 

Original absence of corporate capacity. — When 
ive principle was made the rule for the filling 
in the local administrative system the whole 
;anization became quite popular in character 
i at the same time quite independent of the cen- 
1 administration, since all possible administrative 
iction for instructions issued to the officers in the 
salities from the central administrative authorities 
destroyed. But for a considerable time after this 
centralizing of the administrative system the various 
for the purposes of administration, in which these 
dependent officers acted, were, no more than the cor- 
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' Howard, I., 385. 
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respoading English areas,' reganieJ as juristic personaS 
They had do serrices of their own to attend to apad 
from the sphere set aside to them by the statutes « 
the central legislature, which regarded them as ageafl 
of the central administration of the commonwealjH 
nor could they even hold property or sue or be siU^| 
One result of the non-corporate character of toi^| 
is to be found in the fact that by common law '\^k 
property of an inhabitant of a New England to^| 
may be taken upon execution on a judgment agai^| 
the town.* The first step in New York towards recdH 
nizing that the areas of administration possessed an^ 
juristic personality was taken in the case of A'ortAl 
Hempstead v. Hempstead,^ which held that a town had] 
a certain corpoi-ate capacity though what that corporate I 
capacity was, was not clearly defined. The undoubtfd ■ 
corporate capacity of the old Dutch towns, due to the ' 
infiuence of the Roman law and the continental idea _ 
of the territorial distribution of administrative fun^ 
tione,* seems to have influenced the court in its decision 
of this case,' In 1801 the legislature expressly madej 
tte county a capable gi'antee of lands ^ and finally t 
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' RnsseU v. The Men of Devon, 2 T. R., 67a, A. D. 1788. 
' Wardv. Co. of Hartford, 12 Conn., 406. 

' Sec for New Yotk, which maj' be taken as typical, the cases of Jackson 
Hartwell, 8 Johnson, 422 ; Jacltson v. Cory, Hid., 385 ; Hombeck v. WtS- 
, brook, g Johnson, 73 ; and Jackson v. Schoonmaker, 2 Johnson. 230. 

* See Bloomlield v. Charter Oak Bank, 121 U. S., 121, 129 ; Hill v. Bostoo, 
I 193 Mass., 344. 34g. 

a Wendell, N. Y., log. In Massacbosetts. however, towns were autlmriwd 
L to grant lands in 1635, to sue and be sned in 1694 ; and were expiesslj inctv- 
[ poralcd in 1785. See 9 Gray, Mass., 511, note, which gives a history of It* 

• Supra, p. 44- 

^ See Denton v. Jackson, 3 Johnson, ch, 320, 355, 
■ I Kent & RaddifTs Laws, 561. 



York Revised Statutes of 1829 expressly de- 
tred each county and town to be a body corporate 
itli certain specified powers, to wit, the power to hold 
operty and to sue and be sued.' The principle 
tablished in Massachusetts and New York has been 
lopted in most of the other commonwealths of the 
nited States so that it may be said that the Americau 
lunty and town are, where they have any administra- 
te importance, at the present time bodies corporate 
ith these specified jiowers.^ 

2. Present co?'porate capacity. — But while the result 
; American development has been the recognition of 
le local areas as public corporations the further step 
not been taken of recognizing that such corpora- 
DiJB possess any sphere of local action of their own. 
he duties attended to by them or by the officers act- 
ig within them are regarded as essentially matters of 
entral concern, and the officers, though elected by the 
eople of the localities, are not regarded as local officers 
1 the sense that they are agents of the local corpora- 
ons. They are simply central officers who are, in 
ccordance with the method adopted in the United 
itates of filling these positions, elected by the people 
eeident in the local areas. The position of the town 

well stated in the case of Lorillard v. ike Tmtm of 

The several towns of the state, says Judge Denio, are cor- 
Hitions for special and very limited purposes, or to speak more 

' The chapter deToIed to the towns is explained by the original reports of the 

*i£et5 to the legislature iti 1827 in which it is said that " this article is wholly 

t« in its present form." 

' Cf. Dillon, Municipal Carferations, 4th edition, I., chapter ii. ; Levy 

Wrlv. Coroner, 2 Wallace, 501, 507. 

*II N. y., 392, 393. 
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accurately, they have a certain limited corporate capacity. 1 
may purchase and hold lands within their own limits for the 
of their inhabitants. They may as a corporalion make such 
tracts and hold such personal property as may be necessa 
the exercise of their corporate or administrative powers, and 
may regulate and manage their corporate property and 
necessary incident sue and be sued where the assertion of i 
corporate rights or the enforcement of their corporate liaH 
shall require such proceedings. In all other respects, fa 
stance in everything which concerns the administration > 
or criminal justice, the preservation of the public health or 
the conservation of highways, roads, and bridges, the relief ( 
poor, and the assessment and collection of taxes, the se 
towns are political divisions, organized for the convenient 
cise of portions of the political power of the state ; and ai 
more corporations than the judicial or assembly districts, 
functions and the duties of the several town ofEcers respa 
these subjects are not in any sense corporate functions or du 
The judge goes on to say it is convenient to 1 
the officers chosen in the towns, but they are, 
chosen, public and not corporate officers just as n 
as the highest official functionaries of the state ; i 
are not therefore in any legal sense the servant 
agents of the towns.' The position of the county, W 
is quite similar to that of the town is well stated ij 
case of JimmMon Co. v. Mighda} The court 
here; 

A county is at most but a local organization which for 
poses of civil administration is invested with afew functions ch 
teristic of a corporate existence. ... A county organia 
is created almost exclusively with a view to the policy of the 
at large, for purposes of political organization and civil aduj 
tration, in matters of finance, of education, of provision fo( 

' See also Town of Gallatin y. Loucks, 21 Barbour, N. Y., 578 ; I 
Rochester v. Town of Rush, 80 N. V., 30a ; Sikes v. Hatfield, 13 Gray. 
34; ; and paiticulaily Hill v. Boston, 123 Mass., 344, 

' 7 Ohio St., rog, 115. 
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iMr, of military organization, of the means of travel and trans- 
irt, and especially for the general administration of justice, 
'ith scarcely an exception all the powers and functions of the 
(unty organization have a direct and exclusive reference to the 
ineral policy of the state, and are in fact but a branch of the 
oeral administration of that policy. 

gain iu Talhot Co, v. Queen Anne^a Oo.^ the court 



A county is one of the public territorial divisions of the state 
eated and organized for public political purposes connected 
,th the administration of the state government, and especially 
larged with the superintendence and administration of the local 
fairs of the community.' 

It will be seen what a slight recognition there has 
Ben, notwithstanding the corporate capacity of the 
ical areaa, of the possession by them of any sphere of 
i^on of their owq as distinguished from their sphere 
I action as the mere agents of the commonwealth 
ovemment. Their corporate capacity ia made a mere 
icident to their public governmental capacity and is 
i value to them only in that through it it is possible 
)r them to own lands and property. But even this 
roperty is subject to the regulation of the legislature, 
fhieh may take it away from them and provide at any 
me that it may be made use of for some purpose 
ther than that for which it was purchased.^ Outside 
E this problematical advantage of holding property 
'hich is really more the property of the commonwealth 
ban of the local areas, their corporate capacity is as 
wch a disadvantage as an advantage to them, since 

50 Md., 245, 259. 

Seealso Scales, V. ThcOrdinary, 4iGa,, 225, 327. asg ; f/. Dillon, ,I/bmiVi)1ii/ 
^rporali/nti, 4th edition, I., chap. ij. 
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while they are able through it to bring suits they i 
also liable to be sued. This corporate capacity has 
deed been so narrowly construed by the courts that 
gives the localities no other powers than those alrea) 
mentioned of owning pnjperty, of suing, and of bei 
sued. The com*t3 have held that as a result of it tl 
have no borrowing power' and practically that from 
there can be derived no principle of re^ondeat svperi 
for the acts of the officers of these local areas. T 
last point was distinctly held in the cases of Zw 
lard V. the Town of Mmiroe and Sihes v. Hatfdd, 
which reference has been made. It is true, howc 
that either general or special statutes have confer 
upon the local areas the power to borrow money for 
series of specified pm'poses, the most common of whii 
are to erect county or town buildings, which serve 
the game time aa the offices of the administrative s 
vices of the commonwealth attended to in the coud 
or town ; and to aid means of transportation, such 
railroads which are being constructed and operated 
private companies. But no general sphere of action 
which the localities have any independent powers 
been derived from the corporate capacity which tin 



Thus, notwithstanding the great decentralization 

the administrative system which has resulted from I 

development of American local institutions, and no 

withstanding the recognition of the juristic personal! 

of the local areas, it cannot be said that the course 

(American local administrative history has given totl 

k localities any sphere of independent local action. Tht 

fare, as their English prototypes were after the Nonni 

' Starin V. Town of Genoa, 23 N. Y.. 441, 447. 
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mquest, simply agents of the central administration 
ith, however, a corporate capacity which is to be 
Ada use of more for the benefit of the common- 
ealth as a whole than for the benefit of the particular 
reas themselves. 
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CHAPTER n. 

BUBAL LOCAL ADMIMISTEATION IN THE UNITED STAl 
AT THE PRESENT TIME. 

/. — Tke compromise system. 

1. The comity. — The three general types of 
English local adnuDistrative system which were fon 
in America at the time of its settlement or which wej 
developed soon after its settlement are still to be foui 
That developed in New York and Pennsylvania, whicB 
provided at a very early period for popular representa- 
tion in the county authority and which distributed 
administrative affairs somewhat equally among the t 
important areas, has had the greatest influence, is B 
the present time the most widely adopted, and e 
destined to become the prevailing type of local admS 
istration in the United States. One of the prineiplf 
on which it was based has been all but universalT^^ 
adopted, *'. e., the election of the county authority b 
the people of the county, who are now defined in a 
cordance with the principles of universal manhoo 
suffrage. This principle has in most cases been ea 
tended, in accordance with the Pennsylvania idea,* 
other officers besides the county authority proper, B 
that now the usual rule is that all important officers 1 
the county are elected by the people of the county 
178 
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'or example, the sheriff, the county clerk, the county 
kreasurer, the register or recorder of deeds, the district 
iiittorney, and the county superintendent of the poor, 
where that officer is to be found, are generally elected 
tiy the people, and not appointed by the central ad- 
Jttinistration of the commonwealth or by the county 
kuthority, as was the case in the original English and 
ftjuerican system. In many cases their election by the 
people is prescribed by the constitution of the com- 
Inonwealth,' 

This system of local administration, in accordance 
prith which administrative duties are about equally 
bstributed among the counties and the towns, is called 
he compromise system, inasmuch as it adopts the ex- 
remes of neither the New England nor the southern 
lystem. It is found in the middle commonwealths, 
ind in those of the west and northwest. It has even 
pvaded the domain of the southern system in that it 
iias been partially adopted in Virginia, and the domain 
ief the New England system in that it has been par- 
tially adopted in Massachusetts and Maine. The com- 
sromise system itself, however, presents two quite 
fistinct varieties, to wit, that of New York by which 
representation on the county authority is given to each 
of the towns of which the county is composed ; and 
that of Pennsylvania in which the county authority 
insists of three commissioners elected by the people 
rf the county as a whole. The first is called the New 
Tork or supervisor plan, the second is called the Penn- 
lylvania or coipmissioner plan. The supervisor plan 
nas the advantage of lessening the danger of local dis- 
crimination by the county authority, since each locality 

' See Stimson, op. dt.. p. 47, sec. aio B. 
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is represented on the county authority ; the second 
commissioner plan is to be preferred as ensuring 
more energetic and efficient administration since thi 
are not so many minds to be made up in the counly 
authority. The supervisor form of the compromise 
system is to be found in New York, Michigan, Illinois 
Wisconsin, Nebraska, and, to a certain extent, in Vi^ 
ginia'; the commissioner foim of the compromisti 
system is to be found in Pennsylvania, Ohio, Indians, 
Iowa, Kansas, and Missouri, and, to a certain extent, ifl 
Maine, Massachusetts, Minnesota, and the Dakotas, and 
has very generally been adopted as the form for the 
county authority in the commonwealths of the south, 
where there are in the county generally no lesser dis- 
tricts to be represented.^ In the compromise system 
the county authority is then either a board of super- 
visors, one of whom is elected by the people of each 
town within the county; or it consists of three com- 
missioners elected sometimes by the people of the 
county as a whole, sometimes it being necessary tl 
each of the three commissioners shall be elected l^i 
one of three election districts into which the 
county is for this purpose divided. This authority has 
the general management of the administrative 
attended to within the limits of the county. In 
the commissioner system has been adopted somewl 
wider powers appear as a rule to be granted to 
county authority.^ The powers are, however, est 
tially the same whatever be the method of constitnti 
the authority. They relate to the bridges and roads, 
the support of the poor and the care of the finances'; 



• Howard, I., 439. 4S3> 4&5- 

* IHd., I.,439- 



• Howard, I., 44a. 
*Cf. Howftrd, I.. 446. 
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id in many cases include powers which onl}' very 
[directly affect the affairs of the county, but are of 
lost interest to the comnionwealth as a whole. Thus 
be county authority has often to publish the laws and 
lection notices for commonwealth elections, acts often 
I the county board of election canvassers, draws up in 
ime cases the lists of grand jurors, and discharges 
,Tities maiuly of a financial chai-acter in relation to the 
immonwealth military forces.' But the characteristic 
id most important powers of the county authority 
e those relating to the county finances. For the 
xpenses of many matters affecting the commonwealth 
a whole and not the county, are devolved by law 
ipon the coxmty. Such, for example, are many ex- 
EQSea connected with the administration of justice 
hich, though the courts are recognized now as com- 
nonwealth rather than local agencies, are generally 
)orne by the counties. This is in accordance with the 
lid English idea of devolving the expense of almost 
'cry administrative service upon the counties or the 
larishes. We do, however, find certain differences in 
le different commonwealths in the powers of the 
maty authority relative to the officers acting within 
lie county. While the usual rule would appear to be 
it the county authority may not be regarded as re- 
poQsible for the actions of the other officers in the 
lunty who are elected by the people of the county, 
id in some instances, as in New York, may be re- 
loved only by the governor and then only for miscon- 
Mct in office ^ ; in one commonwealth at least the 
dministration of affairs in the county is a good deal 



' See Mordiouse's 



1, 347. 35=. 355. 363- 
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concentrated in the county autbonty which has quite a 
disciplinary power uver the other officers in the court^. 
This is Nebraska, where the county authority may bear 
complaints against any county officer and may remoTe 
him for official misdemeanors which are defined in the 
statutes and are, as in New York, simply misconduct is 
office. It may lemove for this cause a county officer 
whether he has been elected by the f)eople or ap- 
pointed by the county authority.' If the county 
board refuses to move upon a complaint made to it on 
the behavior of a county officer it may be forced to 
take action by the courts.' Again there is a difEerence 
in the relations of the county authority to the lesser 
areas of administration, viz., the towns. While the 
usual nile would seem to be that the county authority 
has no control over the administration of the towns, 
some of the commonwealths which have adopted 
New York form of administration the county auth( 
ity has considei-able supervisory power over the' 
administration of the towns. Thus in this form tie 
towns do not possess the taxing power, but all 
the town taxes are to be voted by the com 
authority.^ Up to 1892 the board of super 
had in New York another power, which gave 
considerable control over the town admiuistrati( 
This was the power to refuse its approval of the 
cuiTing of cei'tain expenses by the town, without wl 
approval, such expense would not be a valid ehi 
upon the town ; or to direct how town business shi 

' Compiled Statutes of Nebraska. iBSg, p. 369 ; ef. Howard, I., 44}, 

'TheSUte v. Saline Co., iSNeb., ifl,%. 

■ E. s- New York L. l8g2. c. 636, sec, 12 ; L. iS^j, c. 569 ; L. 1890, =■ 
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transacted.' This power seems to have been taken 
way by the laws of 1892.^ 
2. The town, — The town organization in the com- 
roniise system vaiies considerably more in the differ- 
Qt commonwealths than that of the county. In the 
York form there is in the first place a town meet- 
]g,* which is to decide most matters affecting the in- 
erests of the town, always in accordance with the 
atutes giving the town power and, where the county 
ithority has power of supervision over the actions of 
le town, subject to the appivaval of the county au- 
lority. This town meeting does not however exist in 
lie pure Pennsylvania form,' but does in a very rudi- 
lentary form in Minnesota and the Dakotas where it 
lay enact by-laws and elect officei-s.= In the pure 
tennsylvania plan the functions of the town are dis- 
liarged by a corps of officers elected by the people of 
aetown.' 

In the second place the pnncipal town officers differ 
jnsiderably. In some of the commonwealths, mostly 
lose which have followed the New York form, an 
BS.cer called by different names, but similar to the 
ipervisor is elected by the town. He is the general 
teoutive of the town aa a local corporation, has charge 
E its property, represents it over against third persons, 
lid has a series of duties to perform in various admin- 
itrative branches, such as public education and public 
harity.' In some cases, however, such officer is not a 
lember of the county board as in the pure New York 

Cf. Morehouse, of. cit.. 303, 344. citing L. 1869. c. 855 ; L. 1S86, c, 355. 
N. Y. L. 1892, c. 686. Schedule of laws repealed. 
See N. V. L., i8g3. c. 569, Article 11. 
Howard. 1., 157. 'Hid., 157. 

■ IHd., 158. ' For New York see L. 1891, c. 569, sec. 80. 
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plan. This is tbe case with the town trastee who i 
elected by the jwople of the town in Indiana, Miaeoia 
and Kansas, and with the town chairman who is electa 
in a similai" way in Wisconsin.' Generally the aciiwa 
of such officer are controlled by a town board which 
in other cases is the only real authority.' In some 
cases the supervisor or similar officer perfonns other 
duties, such as those of the assessor,' or those of t 
overseer of the poor/ In Michigan he is also ceni 
enumerator and registrar of births and deaths.^ 1 
town board to which reference has been made is vi 
ously formed, but generally of the supervisor or aimih 
officer and other minor town officers such as the tow 
clerk, and the justices of the peace who thus still r 
certain administrative functions, or the assessors.* 
sides controlling the action of the supervisor or simil 
officer, or itself conducting the affairs of the town, the I 
town board has to audit all claims against the town j 
and the accounts of town officers.' In New York ij| 
late years the attempt has been made to form a 8 
rate board of town audit though the old method is a 
followed in a good many of the towns.^ In some c 
this town boai-d may levy tases as in Michigan i 
Ohio.5 There are quite a number of other town office 

' Howard, I., l68, and authorities cited. 

' The town board is the real authority in 
sota, and the Daltotas. Ibid., i6g-i6g. 

' As in Michigan, lUd., 170. 

' As in Nebraska and Michigan, Ibid., 
Michigan, 2b. 

' Cocker, op. cit., a6. 

• Howard, 1., 17a. 

'/*i(/., 17a. 

' See New York Laws of 1840, c. 305 ; 
833 : 1875, c. 180, now incorporated in L. 

' Howard, I., 173, 



170 ; Cocker, Civil GmemmtKlm 



c. 58; 1863, c. 17a; 18 
;. 56g, sees. n2tlsef. 
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rho attend each to aome special branch of administra- 
ion, such as the town clerk, collector, assessor, over- 
eer of the poor, highway commissioners, and overseers 
Dd constables, but these are for the most part officers 
\ the centi'al administration acting within the limits 
[ the town, and cannot be regarded as ^ents of the 
iwn corporation, though they are generally elected by 
ke people of the town.' It should be noted that in 
le compromise system the town is not usually en- 
rasted with the care of the schools, which are attended 
) by separately organized school districts.^ Finally, in 
le compromise system the officers in the town are 
Bually elected by the people of the town ; if there ia 
town meeting, then in the town meeting as in New 
'ork,' if not, then at a town election, as in Pennsyl- 
ania.^ 

//. — The New England system. 

1. The county. — The characteristic of the NewEng- 
Ind system of local administration is that the county 

almost ignored. Almost all important local adminis- 
■ative functions are centred in the town, even where the 
ristence of the county as a district for certain purposes 
E administration is recognized. In Rhode Island the 
scanty is to be found, but only in an extremely rudi- 
nentary form. Here the county is simply a district 
for the purposes of judicial administration, but seems to 
bave no juristic personality. Officers in the county, 
uke the sheriff and the clerks of certain courts, are 
elected by the general assembly of the commonwealth.^ 
Ia Vermont also, all real local power is centred in the 

' C/ Lorillard v. Titwn of Monroe, ii N. V., 392. 

'Howird, I,. 335; Cocker, 0/. cil., 92. ' Stifra, p. 171. 

* See sUtnUi cited above. ' Public Statutes. 39 and 74. 
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town ; tlie only administrative business which is 
to officei-8 in the county consisting fii-st, of the poi 
possessed by the sheriff as conservator of the peace 
as ministerial officer of the courts and of the poi 
given to an elected county commissioner to supei 
the execution of the laws prohibiting the sale of 
which ai'e really enforced by the town agents ' ; 
of the powers given to the assistant judges of the 
courts to conti-ol the financial administration 
county, appoint the county treasurer, and hear ap] 
in highway matters ' ; and third, of the powers { 
to a county equalizing convention, compoHed of 
gates appointed by the town listers or assessors 
among their own number, to make quadrennially 
equalization of the assessments of the vaiioua towns fa 
the purposes of taxation.' In Vermont there is no 
county administrative authority like the board of super- 
visors or the county commissioners in the compromise 
system, but all matters affecting the county, not (*■■ 
tended to by the special officers mentioned, especially 
those affecting the financial administration of the 
county, are attended to by the assistant judges of thq 
county court. 

In Connecticut the general assembly of the com 
monwealthappoints periodically thi'ee commissioners in 
each county, who have the care of the county property 
and the oversight of the county jail, supervise the county 
workhouses and levy taxes within certain limits for the 
repair of the court house and the jail. The fiscal 
administration of the county, so far as there is any, is 
attended to by a joint assembly of the senators and 
representatives for the county in the commonwealth 

' Revised Laws. 731, 733, • Ibid., 517, 573. • Ibid,, 124. laS- 
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^slature, who ai-e to meet biennially at the capital 
the commonwealth, make appropiiations for county 
Itpenditure, estimate and apportion the county taxes, 
id examine the accounts of the county offlcera. The 
hinty treasurer is appointed by the commissioners, 
coroner by the supreme court, but the sheriffs are 
eeted by the people of the county.' 
In New Hampshire there ai'e three commiasionera 
ected by the people of the county, who have, how- 
jr, little independent power, and are subject to the 
itrol of a county convention composed of the repre- 
itatives to the legislature of the towns of the county. 
bis convention meets biennially, when it may levy 
Xes, may authorize the commissionei-s to issue bonds 
id to repair the county buildings, such authorization 
ring necessary whenever the amount of the repairs 
teeeds |1,000. The commissioners are to attend to 
« care of the county jiaupers and county property, 
id may lay out highways and establish houses of cor- 
letion ; and, when authorized so to do, purchase and 
mvey real estate. Besides the commissioners, the 
6ople of the county elect every two years a sheriff, 
easurer, solicitor, a registrar of deeds, and a registrar 
( probate.' 

It will be seen from this slight sketch of the county 
;gamzation in the New England commonwealths that 
( New England county is in the process of becoming 
some importance in administrative matters. It has 
Iready in several instances become a body corporate, 
t as yet it has not succeeded in obtaining a county 

General Statute? 1888, 429-32, 434. 740, 748. 

General Laws 1878, 80-94. On the general subject of the cauntj admmis- 
Wion in New England see Howard, op. Hi,. I., 459, 464. 
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authority of any great iudependence, which is separaMI 
from the other departments of the commonwealth gw 
ernment. Thua in Connecticut and New HampBhin g 
it is under the control of the representatives of th ^ 
towns in the county to the legislature, while in Va g 
mont the most important administrative functions \ \ 
the county are discharged by the assistant judges c i^ 
the ordinary county coui-t. In so far as a count ^ 
authority has been developed, as e, g. the commissiona ^ 
who are found in Connecticut and New Hampshii) , 
and it may be atlded in Massachusetts, where they hat 
larger powers than in any other of the New Englafl ^ 
commonwealths, the Pennsylvania rather than theNei ,^ 
York form is the model that is being copied. The d ^ 
as to the filling of the other offices in the county is B ^ 
at all uniform, in some cases the people of the poudI ^i 
electing such officers, in others some other autlorit g. 
having the right to appoint them, ^ 

2. The New England town.— WhaX the NewEi^ o 
land county loses in importance the town gains, fi m 
the New England towns are centred most of the « 
ministrative functions discharged in the localities. Id 
all the towns we find the town meeting similar to tla 
New York town meeting, but generally possesseda 
greater powers. Thus the town meeting may not om 
pass by-laws but may also levy taxes, makes all nee 
sary appropi-iations and decides all town matters, ( 
as the making of contracts'; and its action is not b 
ject to the control of any county authority. The t 
. oflScers are, however, differently organized in Neii 
ad. The chief officers ^ are still the selectmen 

' See Bloomfield v. Chatter Oak Bank, 121 U. S., lai ; 1/. (or duties a 

towns, Dillon, of. Hi., I., 47, note. 
■ Howard, ep. cii,, I., 227. 
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Rhode Island, however, the town authority is to be 
ind in a council of from three to seven members 
cted by the town meeting.' This body resembles 
.ewhat the town board, which is to be found in 
le of the westem commonwealths, and by which, it 
11 be remembered, most of the business of the town is 
Tm discharged. Often in New England the select- 
I, who, like the town council of Rhode Island, are , 
icted by the town meeting, have the right to appoint 
le of the other town officers, though the rule would 
n to be that they also are elected by the town 
eting. Everywhere the selectmen have the i-ight to 
vacancies in town offices. The selectmen also dis- 
like many functions which, in the New York form, 
I attended to by separate officers. Thus in Massa- 
laetts the selectmen act as overseei's of the poor 
ile the constable very generally acts as collector of 
In New England generally the town is the 
lool district, though there are separate officers to 
end to the school administration.' 

///. — The southern system. 

Phe third type of local administration in the United 
ites is to be found in the southern commonwealths. 
e main chai-acteristics of this system is that nearly 
administrative business, not absolutely municipal 
character for which the municipal corporation has 
in formed, and not affecting education, for which 
Bchool district has been formed,* is centred in the 

IW, / see also Public Statutes iSSs, pp. 109-119, 
toward. I,, 237. 
IHd.. 135. 

./., inVii^nia, Kentucky, Teims, and Tennessee. Howard, of. cil.. 
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county and ita officei-s. In aome of the coma 
wealths, however, even school matters are attendej 
by connty officers.' In Alabama the district fori 
purpose of school administration is called the tfl 
ship,' It is believed that the introduction of' 
school district is causing a disintegration of the con 
and the establishment of a smaller local ai-ea.' 

The county authority in the south presents qui! 
variety in the forms of its organization. But it 1 
safely be said that the tendency has been to adopt; 
principle of popular election for not only the coB 
authority but for most of the officers in the com 
North Carolina and Tennessee seem to be the farf 
behind in this resj>ect. Here the Justices of the pi 
appointed by the general assembly of the conul 
wealth have lai^e administrative powers, and ■ 
sheriff, who is, it ie true, elected by the people of 
county, has still very many of the fiscal powers of 
old Norman sheriff. Thus he is still the collectol 
taxes and may be the treasui'er of the county.*' 
may be further said of the southern system that 
Pennsylvania or commissioner form is the oue gS 
ally adopted.* That is, the county authority uM 
consists of three commissioners elected by the pa 
of the county. There are, however, exceptions to' 
rule. Thus the New York form of the conntyi 
thority has been adopted in Virginia. There wel 
a board of supervisors, each member of whicll 

^ E. g.. South ftod North Carolina and Georgia, 7»ii/. 

* Ibid., citingCodeof Alabama, tBS6, I., tat, saa. 

' Howard, I., 337. 

*/Wrf,, 468. ' 

*JMd., 46Q, 470, citing Code oE North Carolina, 1883, pp. 287, jiJ. 

*Howard, I., 468, |! 
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cted in one of the magistenal districts into whicli 
) county is divided. The attempt of northern men 
der the leadership of a New York man to introduce 
) New York town failed. The magisterial district 
ftblished in 1874 has taken the place of the town 
lich existed only for a few years. In this disti-ict a 
pervisor, constable, and overseer of the poor are 
Kted by the people. There is, however, nothing 
fi the town meeting.' Further the board of super- 
iors is not as independent as in New York, appeals 
ing in many cases from its decisions to the county 
irt, not only in points of law, but also on points of 
t and questions of expediency. Powers in highway 
tters also are about equally divided between the 
ird of supervisors and the county court. Assesa- 
nts for the purposes of taxation are made by an- 
i€r popular authority, vis., the conamissioners of 
■enue, elected by popular vote,^ The matter of edu- 
ion is under the control of the central government 
the commonwealth, and quite a number of officers 
the local administrative system are appointed either 
the central government of the commonwealth or 
the county court. This latter body has quite a 
le range of administrative powers, among which are 
I powers to revise assessments, to determine election 
itests, efc., efc., and finally the most extraordinary 
srer of removing county officers.^ Another excep- 
n to the rule that the county authority in the south 
B board of three commissioners is to be found in 
Borgia, where the ordinary, an officer who corre- 
londs to the surrogate of the middle states, or the 

'JJW,, 331. */*irf., 465-7, diing Code of Virginia, 18S7, 

'Howard, I., 466, 467. 
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pi-obate judge of New England, and who is elected 
the people of the county, is the most important coi 
officer. In important matters he must act with 
grand jury. The justices of the peace iu Geoi^a 
still have important duties to perform.' 

In some of the southera commonwealths there is 
area lower than the county which is sometimes callei 
the town.' But it is not generally a corporation bo 
simply an administrative district of the county, i] 
which there is no town meeting. In it are elected bj 
the people cei-tain officers like commissioners of higl 
ways and constables, though generally such officea 
are appointed for such district by the county authority 

' Const., an. v., sec. 5. p. a ; Code, 18S2, part I., title vi„ chap, i 
' Sm sv^a, p. 190, in leUtion to Alabama. 




CHAPTER III. 

MUNICIPAL OEOANIZATION IN THE UNITED STATES. 

—History of the English municipality to the seventeenth and 

eighteenth centuries' 
1. Origin of the borough. — According to the English 
lethod of pennitting the localities to participate in the 
tork of administration the more thickly populated dia- 
icts have always had a somewhat peculiar oi^aniza- 
on. The origin of this peculiar organization is to be 
(und in the grant to districts with a greater than 
rerage population of a series of privileges for the ex- 
cise of which there was gradually foimed a senes of 
ithorities differing in many respects from the authori- 
B8 in the rural districts. These privileges were 
lown as the fii'irm biirgi and the court leet. 
The jirma burgi was the lease of the town by the 
!rowii to the inhabitants. Fi-om the very beginning 
tthe Norman period the inhabitants of the towns, as 
irell as of the mral districts, owed certain payments or 
ferrices to the Crown. As a rule these payments were 
IB be collected by the sheriff, as the fiscal representative 
i the Crowji in the localities. In ordei- to permit of 
le more easy collection of such payments, the Crown 
Blade contracts with the inhabitants of the town, in 
iwscordance with which they paid it a fixed sum, 
which they were permitted to raise among themselves 

' See Gaeisl. Sel/government, rlc.. jSo-sga. 
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in Buch manner as they saw fit. For the collection « 
this town qiLOta there was provided an officer call^| 
the fermor or provost or mayor, who was to be select^| 
as a rule by the inhabitants of the town, their selecti^l 
being subject to the approval of the Norman excheqncjH 
and who was to act under its eupervision. ^ 

The court leet was a privilege granted to the inhabi-1 
tants of special districts or to the lord of a ^v^J 
manor to hold a special police and judicial court wh^l 
the inhabitants of the district were exempted from 1^| 
jurisdiction of the ordinary court, to wit, the sheriff 
tourn. This privilege was granted by the Crown g^| 
erally, in the case of the towns, in return for a 8l^| 
of money. Like the firma hurgi, it soon came to ^^ 
regarded as a right. The union of these two privil^H 
constituted a municipal borough. The townsm^^l 
meeting in court leet, found it a natural and eaay inH 
ter to assume such other functions as were uecessita^H 
by the presence of a large number of persons in a sni^| 
district. They established rules as to participation ^| 
the court leet and as to the election of the mayor ^^k 
provost. The general rule was that no one should pi^| 
ticipate in the court leet who did not pay taxes, ivflj 
not a householder, and was not in the eyes of the lafljl 
capable of participating in the administration of jnnn 
tice. In the quaint language of the period, only th(ML 
could be members of the court leet who were freeio^H 
householders, paying scot and bearing lot; and 1^| 
formal criterion of the existence of these qualities i^H 
given person was the fact that he had been sworn a^| 
enrolled in the court leet. This body had thus tl^l 
ultimate decision as to the qualifications of municipi 
citizenship. 
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2. Development of the municipal council. — This origi- 
|Jly simple and equitable organization waa later com- 
Hetely changed through the acquisition by a lai'ge 
nmber of the boroughs of the right of representation 
Parliament, which was formed in the time of Edward 
(1295), The amount of the q^(ota of the town was 
[ter the formation of Parliament fixed by that body, 
> that all that remained to be done by the town in 
le financial administration was to assess the qiiota 
signed to it by Parliament. This business could be 
ansacted better by a small committee of the towns- 
len than by the entire court leet or municipal assem- 
ly. " At the same time that this influence was at work 
le whole judicial system was being completely changed 
y the introduction of Judges learned in the law, by the 
ffmation of royal courts, and by the establishment of 
le office of justice of the peace, which waa introduced 
ito the urban as well as the rural districts. Through 
le formation of these authorities the court leet lost 
Imost all its judicial functions, and was reduced to the 
Mition of a Jury for the determination of the questions 
~' fact rather than of law. This business could also 
I more easily attended to by a committee than by the 
itire court leet. The result was the formation of a 
raimittee of the original court leet or assembly of the 
onicipal citizens for the transaction of both financial 
id judicial business. This committee gradually as- 
amed the performance of all municipal business which 
ad sprung up, such as the management of the prop- 
rty of the municipality, and finally was composed of 
le larger tax-payers — the most important men of the 
wn, who often at the same time were grante<l by the 
i-rown a commission of the peace, as a result of which 



196 LOCAL ADMINISTRATION. 

they became justices of the peace with the usual 
powers. In the larger boroughs they had not only the 
commission of the peace but also the right to hold a 1 
court of quarter sessions for the city with the usnalj 
powers. The larger tax-payers got these extensin.] 
powers simply as a I'esult of the fact that the smaltw 
tax-payers did not avail themselves of their privilegtM 
The old basis of municipal rights, i. e., the paying scfl 
and bearing lot was undermined, and was replaced d 
different principles, varying in accordance with tlfl 
social and economical conditions of the various borougbfl 
In those boroughs or cities which, like London, had grefl 
commercial and manufacturing interests memberslifl| 
in one of the guilds or mercantile companies be( 
the basis of the right to discharge municipal functioua 
Thus was formed the town council or leet jui-y or 
capital burgesses, as the new municipal authority com- 
posed of the important men of the town was called, 
which, whatever the name that was given to it, 
generally renewed by co-optation. The result wastlial 
in the fifteenth century in the towns as well as in th( 
open country the government was administered by the 
gentry, the gentry in the towns being composed of the 
persona who had become rich in commerce and trade. 
3. Period of incorporation. — Soon after this definita 
form of municipal organization was reached, in accord- 
ance with which the town was controlled by a council 
of rich men chosen by co-optation, the period of munici- 
pal charters begins and the charters incorpocated not 
the inhabitants of the town, but the council which 
controlled the affairs of the town. The only purpose 
of these charters was to give to these districts the right 
to hold property and to sue and be sued. They Lad 
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lal political significance, they did not grant any 
Wernmental powers to the town authoritieB. 
of the Crown to control, through the repre- 
feation in Parliament granted to the municipal 
ooghs, the composition of Parliament led the Crown 

make most improvident grants of municipal 
rters canying with them parliamentary repre- 
tation, with the result that the municipal population 
I for a long time more than its fair share of repre- 
tation in Parliament. As the grant of such charters 
aid not have served the purpose of the king if he 
re not able to control the municipal elections, the 
g strove so far as he could to put aU municipal 
vers into a few hands. The courts, therefore, which 
re dependent upon the Crown, held that any custom 
ich provided for the control of the municipal ad- 
aistration by the narrow town council was in 
ordance with public policy and valid.' Further, 
the early part of the reigns of the Stuarts the 
> warranto was issued in many cases (81) to ranni- 
al corporations in order to forfeit their charters 

irregularities and illegal actions, and on the ad- 
»e decision of the courts, new and less liberal 
nters were granted. Many corporations, alai-med 
the action of the Crown and the courts, surren- 
ed their charters and received new charters of a 
ch less liberal character. All this was done to 
fcle the Crown to control the action of the boroughs 
their election of members of Parliament.' The re- 
t was that the municipal organization was so foimed 

fee tbecue of corporations decided in the time of Eliiabeth, DiWaa.c^.cit., 

*nd Ireland v. Free Borough. 17, Co., I20. 

DillOD. of. lit.. I.. 16 ; Aliinsonand Penrose, Philadflplaa. 10; Rex v. 
Ion, 8 How. St. Tr., 1039. 1340. 
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and its powers so prostituted as almost entirely top 
destroy its usefulness foi' administrative purpose&l 
When, after the revolution of 1688, the nobles i 
gentry got the control of the government the case v 
the same, the only difference being that the nobles !■ 
stead of the Crown made use of the municipal or^ 
zation in order to conti'ol the composition of ParliameDI 
Not only was the condition of the municipalities I 
extremely bad one, but all hopes of reform were v4 
so long as either the Ci-own or the nobles controllj 
the government. For the composition of Parliamen 
was too valuable a jwwer to be given up voluntarily 
by its holdeiu 

So long as the municipal oi^anization was so de- 
fective, it was useless to expect that the new functioM 
of municipal administration, the adoption of which was 
necessitated by the increase of population in the citie^ 
would be put into the hands of notoriously corrupl 
and unrepresentative municipal authorities. Whe 
the iJai'isli administration grew up in the time of t 
Tudoi's it was therefore extended into the cities as w 
as into the rural districts. In this way the poor-la 
was administered not by the borough council but \ 
the parish authorities which acted under the continq 
supervision of the justices of the peace. As it becan 
necessary to make some provision for the lighting a 
paving of the streets, the course adopted for th 
satisfaction of these needs was the same. Either thM 
matters were entrusted to the parishes or special 1 
or commissions were formed for their care by local a 
special legislation in particular cities, and the 1 

bitants were forced to contribute to the expenses ( 
hese branches.' 

' GneisC, Stl/goDtrnmenl, eU„ 595. 
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Sach was the condition of the English municipality 
1 the time that America was colonized. The strictly 
.unicipal affairs, which were mainly such matters as 
le cai'e of the city property, the issue of local police 
rdinances and a certain power in the administration 
f justice,' were attended to by the municipal council 
by its members in their capacity as justices of the 
ace ; and this council was chosen generally by co- 
ptatiou. This body did not attend to all matters 
ffecting the welfare of the city since many of these 
'ere entrusted to the paiishes and other special 
ithorities and had almost uo functions to discharge 
rhich related to the general administration of the 
ountry. The form of the municipal council was the 
ame as it had been during the middle ages. It was 
omposed generally of the mayor, recoi-der, aldei-men, 
bd councilmen. 

//. — History of ilie American municipality. 

1. The (M'iginal Amei'ican municipality.— Zxi^i as the 
Dnglish system of rural local government was made 
le model on which the original system of Ameiican 
Eiral local administration was formed, so the fonn of 
ie municipal administration, as it existed in England 

the seventeenth century, was made the model of the 
rigioal system of American municipal administration. 

In the first place a special oiganization was pro- 
ided from the beginning for most of the cities 
I the colonies. Only one city, to wit, Boston, 
raa ever governed in the same way as the mral towns.' 
lew York and Philadelphia have, from the beginning 

* On iccount of the tact that in most cases a special commission of the peace 
«s issued lo the cities. 

* JUiAm HufkiHs Uiavertily Sittdtis in Histcrical attd I'olitical ScUnee, V,, 79, 
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of tlieir history as English possessions, had charters 
forms of oi^anizaticm which differed considerably fioia] 
the organization of the surronnding rural district 
The original form granted by these chartere also 
sembled very closely the English municipal oi^anizat 
of the same period.' The city authority was the toi 
council, composed of the mayor, recorder, aldennt 
and assistants or councilmen. In this body 
centred the entire municipal business. The ao-l 
ministrative powers were not, however, so lai^ at 
they are now. Like the English municipal cor- 
poration, the original American municipal corporation 
was mainly an organization for the satisfaction of 
purely local needs, i. e. for the management of the 
local property and finances and the issue of local 
police ordinances. Certain of the officei-s of the 
coi^poration, however, discharged a series of judicial 
and police functions as was the case in the English 
municipality. Thus in both New York and Phila- 
delphia, the mayor, recorder, and aldermen were thft 
municipal Justices of the peace and judges.^ The f^ 
fairs of the general administration of the colony weie 
attended to in the municipality by officei-s similar to 
the regulai- officers in the counties and rural districtai 

■ Fdr New York, see the Dongan Charter of 1686 and the MonI 
Charter of 1730, to be found in Kent's CoirimcBlary oa the Cily Charier a^i 
Consolidated Acl ; for Philadelphia, see Penn's Charter, J. H. U. S.. V., 15. 

' For New York, Charter of 1730, sees. 23, a6, 27, and 31, All Ihe 
local courts in New York City with the exception, of course, of thi 
court, are simply outgrowths of the original judicia] powers of the 
recorder, and aldermen. The recorder has also become an almost exclusiTelf 
judicial officer. For Philadelphia, J. H. U. S.. V.. 19 and 2g. 

''E.g., for the administration of the poor-law there were the regular orerseeu 
of the poor elected in the wards of the city and the expenses of this branch of 
administration were defrayed by the church parishes. See Elack, '" The HisloiJ 
of theMunicipal Ownership of Land on Manhattan Island," in 5^Hfl'i« in ^ii/i»7, 
etc., edited by the University Faculty of Political Science of Columbia College 
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Dneof the results of this purely local character of the 
Smerican municipality was that the town council had 
10 power to tax in order to provide for the exiJensea of 
[le local services. It was not regarded as a sufficiently 
vernmental authority to be endowed with this 
ttribute of sovereignty.' A New York law of 1787 
ihapter 62) provided that the mayor, recorder, and 
Idemien, as the board of supervisors of the county of 
lew York, were to levy the taxes demanded by the 
intral government of the commonwealth of the in- 
ttbitants of the city as inhabitants of the common- 
realth, the principle of the jmna hurgi having long 
go been forgotten. The city council in New York, 
dth the exception of the mayor and recorder, who 
fere appointed by the governor and council, were by 
ie charter to be elected by the freemen of the city, 
leing inhabitants and the freeholders of each of the 
tods into which the city for the purposes of adminis- 
lation was divided. The freedom of the city was 
Ven by the mayor and four or more aldeimen in 
Dmmon council, generally in return for the payment 
bf money ; and, besides giving in the propei' cases the 
sight to vote, was the only authorization to pursue 
tertain trades within the confines of the city.* In 
Philadelphia the council was, as was so common in 
Sngland at the time, elected by co-optation.' Finally 
le city corporation was, as in England, regarded as 
onaisting of the city officers, i. e. the council, or the 
Ouncil and the freemen.* 

162 :also J. H. U. S.p v., 37. For the collectiooof the central colonial tax 
New York Charter provided for the election of assessors similar to the town 
tstaif,. See Charier of 1730. sec. 3. 
See Black, o;>.ri/., tSi ; J. H. U. S., V.. zi. 

See Keot's Charter, note 35. ' See AUinson and Penrose, op. dl., g. 

' So in Fhiladelphia. See Allinson and Peniose, he. dt. 
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Such was the original positiou and organiaA^ 
tion of the American municipality. Since tlie be bi 
ginning of its history the American mmiicipality lu ig 
developed in two directions. In the first plu ig 
the jxisition of the municipality and the duties i i^ 
be attended to by its officers have greatly changtt ib 
2. Change in the pomtion of the municipality.—^ \^ 
legislature of the commonwealth has, to a large exten Ih 
lost sight of the original purpose of the municipalit [. 
and has come to regard it as an oigan of the centB \± 
goveniment for the purposes of the general comnKS r 
' wealth administration, making little distinction betwea i^: 
central and municipal matters, and exercising over' ^ 
much the same conti'ol which it exercises over countie 
and towns. Some of the cases in the courts claim i 
the legislatui'e practically the same powers over t 
city and its property as the legislature possesses e 
the counties and towns which, as has been shown, a) 
regarded as mere administrative districts for the \ 
poses of general commonwealth administration.' 
tically the only point where it is generally recogi 
that the legislative control over municipalities is not ai 
great as over the quasi municipal corporations, such tk 
counties and towns, is in the ease of the private prop 
of the municipality, of which, it has sometimes 1 
held, the legislature may not deprive the municipal 
as it may deprive it of its public property.' 
result of the more public character which is ass 
to the municipalities by the American law and devel(>( 
ment is that the corporation is no longer regarded a 



' See Darlington v. New York, 31 N, Y.. 164 : U. S. » 
U7 Wallace, 322. 

' Dillon, tip. Hi., I.. 110 ii sfq.. and cases cited 
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isting of the offleei'3, but consists of all the people 
Iding within the municipal district, while municipal 
Irage is iu most cases the same as commonwealth 
Erage.' Further, the commonwealth makes use very 
mently of the muuicipality or its officers as agents 
I the purposes of commonwealth administration. 
^8 in financial matters, the city, when of large size, 
iften made the agent of the commonwealth admin- 
{ition for the assessment and collection of taxes ; 
led the city itself is often practically the tax-payer 
lertain of the commonwealth taxes, e. g., the general 
berty tax,' which it is then to collect of the owners 
propei'ty. Further in many cases, where the city 
i not been made directly the agent of the central 
^onwealth administration, iu that it itself through 
iofficers is to attend to certain matters of general 
irest, the expense of a long series of matters is 
in devolved upon the city. This is particularly 
B of the matter of education.' The board of 
IcatioD, which has control of the educational ad- 
dstratiou within the limits of the city, aud which 
iBually regarded as a separate quasi municipal cor- 
jfction, is usually elected by the people residing 
bin the district. In some cases, however, this body 
ppointed by the municipal authoiities, as e.g. in New 
rk and Brooklyn * ; iu others it is appointed by the 
nlature, as in Baltimore.^ Finally muuicipal officers 
Hjften made use of for the purposes of general com- 

Sl is to be noted, however, that the city has very generally been granted the 
I taxing power. Ibid. , 6g. It is no longer compelled to def raj' its municipd 
a from the revenue of its property. 



» Commonwfallh, 1 



r. Y. L, i88a, c. 410, sec, i 
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monwealth iuliiiinistratiou. Thus iu most of tlie li 
cities inuiiicipal officers, either elected by the peopli 
the city or appointed by the mimicipal authoi 
entrusted with the care of the public health and 
support of the poor, attend to election matters, and 
a series of duties to perform relative to the administi 
tion of judicial affairs, such as the making up of 
jury lists. 

In certain cases duties, which were in old times 
trusted to the municipalities or their officers, have ba 
assumed by the central commonwealth admini3trati0 d 
Thus the preservation of the peace has in several of tl 
lai^e cities been put into the hands of a commisai! e 
appointed by the central government of the commo a 
wealth.' Further the courts of several of the comi 
wealths have held that the preservation of the peaM; 
not a municipal function.' 

What is true in exceptional cases of the preservatiil b 
of the peace is almost universally true of the admii 
tratiou of justice, which is no longer regarded as 
matter of local concern, but as a matter which ahonl 
be attended to in accordance with a uniform syst* 
throughout the commonwealth. The courts which Kt 
at the present time in the various municipalities an 
not municipal but commonwealth courts. Their ex- 
penses may, it is true, be paid in large part by tl* 

' This is so in Boston, where the care of the police is given to a bond of 
police, appointed by the governor and council of the commonwealth: 
L. of 18S5, c. 323. In Nebraska the boards of police and lire cooiniiBSionW 
in cities of over 80.000 inhabitants are appoinled by the governor. CompiW 
Statutes 1889, pp. 147,148. See for St, Louis, J. H. U. S., VII.. 1B6. In " 
timore Ihe board of police is appointed by the legislature of the commonwei 
See Allinson and Penrose, Philadtlphia, 339. 

' People V. Draper. 15 N. Y., 53a ; Baltimore v. Board of Police, is, B 
376. ; Peoplev, Mahaney, 13 Mich,, 48"- ; </- Dillon, of. cit., I,, 101, 
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inicipalities in which they act, but the judges and 
lir subordinate offlcei's are not regarded as municipal 
cers.' An exception to this rule may be found in 
I ease of the local tribunals called by different names, 
ih as the mayor's court, the recorder's court, and the 
B.' These may be regarded as municipal courts 
en the judges who form them are elected by munici- 
electors or appointed by the municipal authorities, 
I when they have jurisdiction over municipal ordin- 
ses only. In some cities the aldermen still discharge 
iicial functions. 

Further, the cities themselves have largely lost the 
Brer of regulating their own purely municipal affairs. 
r the central government of the commonwealtli has 
sided, in many instances, to exercise its undoubted 
|al right to regulate even jiurely local affaire, 
rther, while at one time city charters were seldom 
mged or amended by the legislature without the 
isent of the city authorities or that of the people 
fehin the city, at the present time changes are made 
a^in continually without even asking the opinion 
the citj'. Many bills affecting the welfare of the 
ies are rushed through the legislature on the sugges- 
[1 of the local member, who does not in all cases 
iresent the desires or the true interests of the city. 
le American idea at the present time seems to be 
i£ the city does not any more than the county have 
I right to regulate its own local affairs; that the 

IMllon, op. cit., I,, 9g, and cases cited. The action of the Civil-Service 
mission in New Yoric m classifying the ofticers in the courts as common- 
hll ralher thin manicrpBl olHcer^ shows what is the general opinioB as to the 
■Cter of the function of administering justice. — Sixth Report of the NfW 
k Gvil'Sirvici Commission. 448. 
Dillon, <^. (it., I,, 493. 
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municipal authorities are largely the agents olJ 
central commonwealth government, indeed tb 
city itself is aimply an administrative district \ 
ing, it is true, corporate powers, but possessin| 
sphere of action of its own in which it 
decide for itself what it shall do and what it s 
do.' Few are the constitutional provisions whica 
teet a city against the interference of the coifl) 
wealth legislature ; and the legislatures of some q 
commonwealths are too prone to take advantage c| 
unprotected position of the municipalities to inte 
in mattera which might be much better regulate! 
the municipalities themselves. The true sphere fl 
municipality as an organ for the satisfaction of ■ 
needs in accordance with the wishes of the inhabil 
is being in many cases overlooked, and the (a 
coming to be regarded, very much aa the count 
simply an ^ency of the central commonwealth go 
ment. 

3. Change in the organmition of the municipaH 
In the second place the old plan of eonsolidatia 
the administrative functions of the city corporate 
the town council has been abandoned. TheiS 
very generally been made a clear distinction b^ 
the function of deliberation and the function of e 
tion, the former being possessed by the councU,' 



> See the case of U. S. v. The Baltimore and Ohio R.R. Co., 17 i 
392, where the cotut sa^s : "A municipal corpoiatioa . . . t& a repre^ 
not only of the state, but is a portion o( its governmental power, It( 
its creatnres made for a specific purpose, to exercise within a limited s{t 
powers of the slate. The state may govern . . . the local territory as it 
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eh the mayor haa been excluded, the latter bei 
ited to the mayor and the various executive depart- 
ts which have in the course of time been estab- 
id.' This separation of the function of deliberation 
I that of execution was made in Philadelphia in 
J ' and in New York in 1830.^ The first charter of 
X)n, granted in 1822, however, permitted the mayor 
e a member of the council.* Since 1830 most city 
ters have provided for this separation of the 
berative and executive functions.* 



— Tke present organisation of the American municipality. 

The mayor and the executive departments. — When 
mayor was firat excluded from the council he was 
)e elected by the council.'' In Philadelphia the ■ 
or was elected by the council as late as 1839/ 
in BoatoQ by the very first charter the mayor was ' 
ted by the people of the city.* This seems to 
ie rule at the present time.^ His term of oflSee j 

he recorder, it is to be noted, has become an almost exclusively judicial 

r, though in some cases his (unctions show traces of his original position a: 

ober of the council ; e. g., in the city of New York at the present time the 

1^ is ft member of the siuking-fund commission, the reason being that he 

member o( that commission before his position as a judicial officer had 

determined. See Consolidation Act of 1SS2, c. 41a, sec. 170. 

|H. U.S., v., 34. 

L 1830, c. 12a, sec. 15. 

,H. U. S.. V.,96. 

M outline of the ordinary municipal charter in the United States given ii 

n, ep. lit., 1., 68. In Chic^o and San Francisco, however, the mayor at 

lesent lime sits in the council. Bryce, American Cammonweallh, I., 595, 

^ : Dillon says. cfi. eit,. I., zgi, that " the mayor is frequently declared to 

inember of the council." 

r.f., see N. Y. Const, of 1821, art. 4, sec. ro. 

.H. U. S., V.,34. 

hV., 96. 

b New York this -was provided in 1834 ; I.. 1834, c. 23 ; in Philadelphia ir 

[ J. H. U. S.,V., 35 1^/. Dillon, op. cii.. I., 69 ; Bryce, tif.dl., I.. 594. 
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varies from one year in Boston to four years in Phil 
delphia.' 

The ordinary charter provides that the mayorsb 
be the chief executive of the city. But this r 
means nothing more than the same phrase with n 
ence to the President or the governor. That is, J 
any powers are to be assumed as existing in the iiiiyj| 
as the result of the existence of such a provision in A 
charter. The only power which can be derived fi 
it is that the mayor is to execute the laws within a 
city, which in its turn really means little more tl 
that he is to " provide for the public peace, queU ri 
and if necessary call out the militia," ' though t 
is primanly that of the sheriff as the chief conservat) 
of the peace of the county. 

While originally, and even after the grant to fi 
mayor of the executive fuuctione in the city govH 
ment, the mayor had little power of appointing t 
various city officere, the whole tendency of Amerio 
municipal development has been to increase this po* 
of appointment. Originally there were no city i 
ecutive departments such as are now to be found 
such numbers in all large American cities, but the 
ministrative matters of the cities were attended to 
their details by committees of the council, which 
self had the appointment of most of the subordin 
officers, and could arrange and distribute the munid 
business as it saw fit. Later the council formed, oi 
by ordinance, separate executive departments. Tl 
in New York, the charter of 1830 provided that 
executive business should be attended to by dep 

' J. H. U. S.. v.. 117 ; Pa. Law, June 1st, i335, art. t, sec. i. 
' Bryce, op. eil., I., 595. 
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pits which were to be organized, and whose heads 
5re to be appointed by the common council.' The 
Die power was possessed by the council of Phila- 
fiphia, and that of Boston.^ But soon after the 
iuncil lost the power of electing the mayor, it lost 
lo in many eases the power o£ organizing the city 
Bcutive departments and of designating their heads.' 
(Where the organizing power has been lost, it has 
en lost through the fact that many departments have 
en organized by statutes of the legislature. For -the 
tieral rule of law is that what has been fixed by 
ttute cannot be changed by ordinance.* In certain 
ies it would seem that the council still possesses the 
ganizing power.' The taking away from the council 
the power of designating the heads of the esecutive 
Jiartments seems to have been a result of the 
>vement which resulted so generally in the elec- 
m of the mayor by the people of the city and of 
B heads of the commonwealth executive departments 
r the people of the commonwealth. This spirit of 
Inocratic government which was so strong at the 
3dle of the century resulted also in the election of 
)Bt of the heads of executive departments in the 

See ttlsoiiie Corporation Ordinances, revised 1845. 

J. H. U.S., v., 36 and 97. 

jSee, e.g., N. V. L., 1849. c. 187. sec. 20. 

Cf. Keamey v. Andrews, 3 Stockton, N. J., 70 ; White v. Tallman, 2 

&. N. J. 67, 

frims in Boston, la a certain extent, J. H. U. S., V., 116 et stq.; St. 

It, I6id., 1S4 ; New Orleans, Hid., VII., 173. In New York the board of 

prmen have still the power to make by ordinance, regulations other than 

b speciaJly authorized by law "for fuller orgmizatioD, perfecting, and 

Qring out the powers and duties prescribed to any department." Consoli- 

■d Act of 1S83, c. 41a, sec. 83. By common law finally the council has the 

kt to create offices as incidental to its express powers. Sec Dillon, op. cil., I,, 

h uid cues cited. 
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municipalities by the people of the munici 
This was the cane iu New York in 1846, and for quit 
a time thereafter, and is to a certain extent the case 
the present time in the cities of Boston,' of St. 
and of New Orleans.' Lately, however, there has 
a reaction against this tendency. It has been behefl 
of late that the mayor's powers should be inci 
and that he should be in reality as well as iu name' 
chief executive officer in the city government, 
should have a large power of determining who 
be his subordinates. Therefore almost all the 
charters have granted to the mayor a very large po' 
of appointment. The only general exception to 
rule that the heads of departments are appointed 
the mayor is to be found in the case of the officer ^ 
has charge of the municipal finances, who is almo 
universally elected even now by the people of the cH 
This officer is called the comptroller or treasurer.* 
further exception to the rule that the mayor appoia 
the heads of departments is often to be found in ti 
case of the head of the department of public wori 
and in some instances in the ease of the heads of oti 
departments.' But though the tendency of the lat 
charters is, as said, towards increasing the power 
appointment of the mayor, still there are many d 

'J. H.U. S., v., iitttsfq. 

' Ibid.. 106, 171. 

'/*irf., VII., 173, 

* For New York see L. 1884, c. 73 ; Philadelphia and St. Louis, J. H, ' 
S., v., 68, 171: New Orleans, Ibid.. VII,, 173; Brooklyn and Chid 
AIlinBon and Penrose, Philadilfhia, 298, 331. This is not, however, thee 
in Boston and Baltimore, where the mayor appoints the treaiiiirerorconipCral] 

Ibid.. yi<i : J- H. U. S., v., 114. 123- 

'Thjfi is especially true o( Boston, Si. Louis, and New Orleans, J. H.U.I 
v., liittseq. ;\-j<itt !tq. ," VII., 173. 
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Wtere which provide for the election by the people 
the city of the heatls of the executive departmeats. 
lere the mayor poasesaes the power of apjKjinting 

heads of executive departments, the general rule 
that hie appointments, to be valid, must receive 

approval of the whole city council or one of its 
Miches. Here, however, again the tendency of the 
ler charters is to throw the entire responsibility for 
ing the office of head of executive department upon 

mayor, who is not obliged to get his appointment 
afinned by the city council. This is true in New 
»rk, Brooklyn, and Philadelphia.' 
This increase in the power of appointment of the 
lyor has in some cases been accompanied by the 
fcnt to him of the power of removal. Of the lai^er 
Philatlelphia and Boston give to the mayor 
Bolute power of removing officers whom he appoints * ; 
tt in most of the cities the removal of an officer is 
bditioned upon obtaining the consent of the common 
nncil or a branch thereof.* A peculiar rule has been 
opted in New York and Brooklyn. In New York 
6 mayor may remove the heads of the executive 
Ipartments, but only for cause, and subject to the 
nfirmation of the governor of the commonwealth.* In 
rooklyn the heads of departments are removed for 
Mse by the courts on the application of the mayor.' 

should be noticed, however, that in many cases 

I K, Y. L. 1884, c. 43 : N. V. L. 1B88, c. 583 ; Allinson and Penrose, ^. 
< >98i 399- 33'- 1^0'' ItoEton «nd St. Louii which require Ihe conlirmation 
1« council or a branch [hereof, see J, H. U. S., V., \iOtt s/q. 
Pi. Law, June I, 1885, art. I, sec. 1 ;J. H, U.S.. V.. 117. 
St, Louii, where the umo rule applies to the elected oflicers also, J. H. U. 
v., 156 ; Chicago, AHinson and Penrose, of. cil,, 331. 
N. V. L. 1889, c. 4to, sec. toB, 
M. Y. L. 1B88, c. 583. 
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the terms of the lieada of departments are not tkl 



same as that of the 



; the 



mayor, 



\ that if he does noti 



power ( 



if removal, 
into office, fill these positions as he may wish.' 
charter of Brooklyn, however, recognizes that the 
cidence of the terais of the heads of executive de] 
ments with that of the mayor ia an important mes 
securing administrative harmony and efficiency.' 
a general thing the city charters do not recogni 
the mayor any power to direct the actions of the hi 
of departments, but where he possesses the a 
power of removal he must perforce practically 
such a power. As this power of removal ia very 
in most cases, it cannot be said that the mayor poi 
any large powers of dii'ecting the heads of departments 
how they shall perform their duties. Generally, 
however, the later chai-ters do provide that the mayor 
may call on the heads of departments for reports as ta 
the workings of their departments, and in several 
instances give the mayor the right to examine their 
accounts,' 

In addition to these powers over the personnd 
the city official service, the mayor often has powen 
relating to the several administrative services of % 
material rather than a personal character. Thus the 
mayor has, as a usual thing, the power to veto all ths 
ordinances of the common council and in the case 
ordinances making appropriations to veto the specifii! 
items which seem to him improper. This veto may be 



^E.g., 



! SI. Louis, Boston, J. H. U. S., V.. i 



156; New York, % 



• N. Y. L. 1B88. c. 583 : </■ Allinson , 
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'eiTulden by a two-thirds vote of the council.' Filially 

many cases the mayor is an ex-officio member of 
rtain special boards which have been established to 
tend to certain matters affecting the city welfare.' 
2. The municipal coimcil. — The same lack of con- 
lence in the council which has led to its disiutegrar 
m and to the establishment of the mayor separate 
,d apai't from it with an increasingly greater number 
powers over the executive official service of the city, 
» led in certain instances to a great decrease in the 
iwers, regarded as distinctively delibei-ative in char- 
ter, which, at the time of the attempted separation 

the executive and deliberative functions, were re- 
rved to the council. By the original charters and by 
e common law it was recognized that the city council, 
the representative of the city corporation had a wide 
)wer of police ordinance.' This formerly wide-reach- 

ordiuance power has been curtailed quite generally 
ther by the fact that the legislature has itself fixed 
detail the sanitary or other police I'egulations which 
all be observed by the inhabitants of the city,* or 

granted the ordiuance power to the heads of the 
rious executive departments of the city adminis- 
atioD.' 
Farther the attempt has been made in some of the 

So in Boston, J. H. U, S., V., 117 ; Si. Louis, /MJ., 1S7 ; Philadelphia, 

, Law. Jane 1, 1S85 ; cf. Bryce, efi, Ht., I., 595. 

See, e.g., PhUadelphia, Fa.. Law, June I. 1885, art. I. 

See as to Bo&lon, J. H. U. S., V., 119 ; as to Philadelphia and the Penn- 

rania CDrporatioDs, Waitmaav. City, 33 Pa. St., soa, zog ; Dillon, «p. cil,, 

39a. 

E. g. see the case of New York City L. 1883, c. 410, sees. 86, 310, 330. 

,, 440 ft fatsim. 

E.g. lake the cases at Boston, J. H. U. S., V., lai, \2i, and St. Louis, 

d., 167. 
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larger cities of the commonwealth of New TorktSbi 
curtail very largely the power of the council overtk n 
finances of the city. While the original city corpon )b 
tion did not possess the taxing power for local 
ters, the devolution of the expenses of so many matte 
of central concern upon the cities, as well as the nefl 
aary assumption by the city corporation of so nw 
new branches of administration, made necessary l 
the greater complexity of modern municipal life, li 
made it necessaiy to give to the city corporation tl 
taxing power.' That is, the legislature designates ti 
kind of taxes which the city may raise and leaves 
the city authorities the fixing of their amount, in 
cases, as e. g. in Boston, limiting the rate which 
be levied.* The municipal authority which orij 
received the taxing power was the city council. 
eeenis to be the rule at the present. But in New 
and Brooklyn this did not seem to work satisfactoi 
and the scheme has been devised of really limiting 
amount of taxes which may be raised by the coi 
by taking away from it the power of making t 
propriations, for the purpose of paying which, 
has to be had to taxes. In these two cities the 
of making the appropriations has been given 
board of executive officera, of whom the mayor is 
differently constituted in the different cities. In Bi 
lyn the council has the right to cut down but not 
raise the appropriations made by this board; in N( 
York the board of aldermen may not change them 
any way.^ In general, however, it is the council wl 

■ Dillon, op. cil., I., 69. 



'N. Y. L. 1888, c. 583, title ii 
so Allinson and Penrose, op. cil 



N. Y. L. l88a, ( 
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the power of making the appropriations ueeeaaaiy 
laiTy on the city government. But it muat be re- 
cnbered that the tendency in all the eommouwealtha 
or the legislature to enumerate iu detail the objects 

which municipal expenditure may be incuiTed. 
Qetimes this tendency is carried so far as to enu- 
rate in statutes the salaries of many of the officers 
the city government. Nothing is more common in 
le of the commonwealths than for the legislatm-e to 
erfere to raise the salaries of certain of the city 
cera who have political " influence " without con- 
ting the city authorities in any way.' Where the 
islature has thus fixed in detail the work of the city 
1 the salaries of its officers the ^wwei- of appropria- 
jg money loses almost altogether its discretionary 
iracter and becomes little more than an arithmetical 
jceas, a purely ministerial act whose performance 
Ijy be enforced by the courts on the application of 
f person interested in having the particular appi-o- 
ifttjon made.' An extreme example of this tendency 
fix in detail the work of the city and the salaries 
its officers by legislative enactment is to be found 
the city of New York.* In Philadelphia, however 
\ councils seem to have quite a large power over the 
propriations,* and in all cities the authority for 
Cking the appropriations, generally the council, may 
pvide for certain, though not for many, optional es- 
Qses whose amount also it has the power to fix. 

§ea. Seth Low in his chapter on " Municipal Govemmcnl " in Btyce, 
Commim-wtallh, I., 630. 
t tx ret. Wright t. Common Council of Buffalo, 16 Abbott's New 
med in 33 Hun N. Y., 637. 
«ic 1.. of lE82,c. 4to, sec S2 el passim. 

'See an ordinance of the coundls of date Dec. 30, l336, cited in Allinson 
I Penrose. 0/. oV,, sjij. 
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The form of the city council has been subjected tg 
considerable change. In some cases it is formed, M 
originally, of a single body, aa e. g. in Xew Tor 
Brooklyn, and Chicago ' ; in others, of two chi 
as e. g. in Boston, Baltimore, St. Louis, and Phili 
phia.' The members of the council, whether it c 
sista of a single body or of two chambers, are elec 
by the people of the city, which is often different 
districted for each chamber where the two-chanib 
system has been adopted. In one case, St. Louis, ti 
members of the smaller chamber are elected ( 
eral ticket.' In Brooklyn also a certain number oft 
aldermen are called aldermen at lai-ge and are elec 
by general ticket, though, when elected, they foi 
part of the single chamber of which the council ii 
composed.* In no instance do we find an instance of & 
self-perpetuating council, though this was the case in 
Philadelphia as under the old English system.' In one 
case we find minority representation. This is Chicaga 
The term of office of the members of the council \ 



, sec. 29 ; AUins 
157; Allinsoni 



'N. Y. L. 1883, c. 410 
'J, H. U. S., v., 118, 
■J. H. U.S.. v.. 157- 

• N. V. L. 188S. c. 5B3, title ii., 3. 
•J. H. U.S., v., mliiq, 

• Allioson and Penrose, ap, til., 331. 
York as a place where the principle of 
in the board of aldermen. This is a mistake, but a natural one. For thai 
iolidttled act ptovidea tor minority representation (sec. sg). This proti 
was taken from L, 1873, c. 335, sec. 4, as amended by L. 1878, c, 400, botl 
be read in connection with Laws of 1882, c. 403, which provides for leprcN 
tion of the majority alone. The tact that the consolidated act bears«l 
d*[e than that of the chapter of the laws of 1882 providing for majority rt 

not affect the validity of chapter 403 ot the laws of 
t section of the consolidated act provides that it shall 
on January 1, 1882. Section ig of the consolidated 
ended by chapter 403 of the laws of 1S82. 



The authors of this boob adduce 

ninoritj tepresentation '. 






pom one year as in New York/ to four years as in St. 
(ouis.^ Where the bicameral system has been adopted 
>r the council the term of the members of the smaller 
lamber is often longer than that of the membera of 
le larger chamber.* Generally the council is totally 
newed at one time. But in some cases, as e. g. St. 
ouis,* one half only retire on the occasion of a coun- 
1 election. 

As a general rale all the officers of the United 
bates municipality are salaried, with the exception, in 
ime cases, of the members of the council, and service 

as a rule voluntary, though this was not originally 
le rule.' For the higher positions even, no special 
ichnical qualifications for office are provided as a gen- 
jTal thing, but for the lower, especially in the case of 
ihe clerical service, the appointment is made often as a 

iiilt of competitive examinations.* This is so in the 
lOmmonwealths of New York and Massachusetts and 

le city of Philadelphia.' 

The elections by which so many of the positions in 
he city service are filled are generally by universal 
uffrage. The only important exception to this rale is 

be found in the case of those commonwealths which 
Bve made provision for registration laws. Such laws 
Bally provide an unlimited lodger suffrage with, how- 
ver, a very short tenn of residence within the city, 

'L. 18S3, c. 410. sec. 29. 
'J. H. U.S.. v., 157. 

'See, t. £.. the charter of St. Louis where the term of office of the members 
llhe " GOundl," as the smaller branch is called, is four years and that of the 
oose of del^ates is only two years. J, H. U. S,, V., 157, 158. 

'J. H. U.S., v., 85. 

^E.g. seethe early New York charteTs. 

'See the proposal made by Pros. Eliot in The Foruti, October, lagi. 

'See«>fl, II., p. 35. 
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sometimeB as low as one month, and seldom loDg 
than six mouths. In one city, however, viz.. Phi 
phia it is said that most of the votere are freeholders^ 
rent payers. This would seem to be the result of ft 
peculiar social conditions of the city.^ The conditirt 
of eligibility are generally the same as those for decta 
though in one or two instances in order to be qua 
for office it is necessary foi' the elector to be ! 
at a certain amount for the purposes of taxation.' 

IV. — The village or borough. 
1. General position, — The city is not, however, tl 
only municipality known to the Ameiican law. 
many cases the needs of a locality, which may he |^ 
portion of one town or may lie in two towns, demandd 
different form of government from that offered intl 
ordinary town organization, while at the same 1 
they do not demand so compact an organization as thai 
to be found in a city. For the x'mrpose of satisfy' 
these demands the village or borough organization h 
been provided. In New England, where the peoJ 
have been able to satisfy the demands made by thiciJ 
populated districts through the oi'dinary instrumenti 
ties of the town, this embryonic municipal oi^anizatll 
is said to be comparatively rare, though it is still toi 



' See Allinson and Penrose, ef, cit., agy ; Bryce, i^. cit., II., 360, n 
' ThQsin BaJlimore the members oE the council must be assessed fontlewl"! 
$300. They must further be residents of (he city for at kast three years. asA I 
must be citizens of the United Slates. This last is so in Brootlyn also, N. T, I 
L. 188B. c. 583, title II., 3. Those of the smaller branch of the Baltimore « 
cil must be assessed at $500, be resident for four years, and be Iwenty-A 
years of age. Similar qualifications are required of the mayor. AlUiuon l^ 
Penrose, n/. cil., Jiq. In St. Louis every member of the council ma 
years of age, a citiien of the cammoawealtb for five years, and a resident <) 
fteeholder in the city forone year. J. H. U, S., V., 157. 
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e. g. in Conueeticut aad Venuont, whicli liave 
obably been influenced by their uearueas to New 
wk. But in the middle commonwealths, and in the 
Bt and northwest, the village or borough organi- 
fon is very common, so common indeed as very 
iously to encroach upon the sphere o£ town govern- 
mt. For in almost all cases where the social condi- 
D8 are snch as to permit the adoption of the village 
janization (J. e., where a comparatively large number 
people live within a small area) we find that it is as 
natter o£ fact adopted. Thus in New York the gen- 
ii law for the incoi'poration of villages provides that 
a village organization may be adopted where three 
jndred resident inhabitants are to found in a district 
Jess than one square mile in extent.' The main dif- 
tence between the town and the village is that, while 
s town is governed by the town meeting, /. e. the 
Seting of the political people of the town, the vil- 
fe is goveiTied by a select body, to wit, the board of 
jstees or burgesses. Further, while the town is a 
081 municipal corporation, the village or borough is 
municipal corporation proper,' since it is formed 
imarily for the satisfaction of local needs. But, like 
5 city, the village, though formed primarily for local 
eds, may be made use of by the commonwealth for 
p purposes of general administration. On the other 
od, the village may practically be distinguished from 
9 city from the fact that, on account of its small size, 
is seldom as a matter of fact made an agent of general 
ministration. About the only branch of general 
ministration which is entrusted to the village is the 
Bserration of the peace. 

' See N. V, L. 1870. c. agr, sec. i. ' Dillon, 0/. cii.. I.. 4S. 
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2. yAe milage organization. — The oi^anization 
vided by the New York law for the incorporatii 
villages, to which reference has already been 
may be taken aa au example of the village ot^anizat 
in the United States. 

By this the village authority is a board of three 
more trustees and a president who ia a member of 
board. By the side of the trustees are a treasurer, 
clerk, a collector, and a street commissioner. The 
tees, the president, the treasurer, and the collector 
elected by the electors in the village. The ti 
serve for two years, one half or the major part of 
number retiring each year, while the other elected 
cers serve for one year. Residence in the village is 
necessary qualification of eligibility for all offices, and 
the ownership of property to be assessed for the taxes 
made neceasaiy by the expenditures o£ the village, ts 
an additional qualification for the positions of president 
and trustee. The other officers are to be appointed 
annually by the board of trustees, who may also ap- 
point fire and police officers and a sealer of weight* 
and measures. None of the offices is obligatory; and 
the offices of president and trustee are unpaid. 

The board of trustees has large powers relative to 
the official service of the village, having the powers to 
remove for misconduct and after a healing, any officer 
whom they appoint (the shortness of the term of office 
makes a larger disciplinary power unnecessary), and, 
by regulation, to fix the powers and duties of aU the 
village officers so far aa thia has not been done by the 
law, which is the case for the offices of president and 
treasurer and one or two others. Moat of their other 
powers are economical in character relating to the 
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(kiaiices and local services of the village. They have 

Hie care of the village property, make contracts for the 

;e, and audit all claims against it. In their man- 

lent of the finances they are subjected to a popiilaz' 

itroL For this purpose the expenditures o£ the 

are divided into ordinary and estraordinaiy ex- 

iditures, the lattei' consisting generally of all expeu- 

,res of over $500 for any one specific object. The 

.ates for ordinaiy expenditures for the ensuing 

are to be presented to the people at the annual 

ition, who may then judge of the wisdom of the 

itees' action before casting their votes, though they 

Kke no direct action upon the estimates. The estraor- 

lary expenditures must, however, be voted by 1 iiose 

Bctors who are liable to be assessed for the tax to de- 

ay them in their own right or in that of their wives. 

) pay the expenses of the village administration power 

^ven to the trustees to levy a general property tax 

about the usual way, and a poll tax of %\ on each 

de inhabitant between the ages of twenty-one and 

tty years. No debts of a permanent character may 

contracted with the exception that debts of not 

ore than ten per cent, of the assessed value of taxable 

operty in the village, may be incurred for the purpose 

supplying the village with water.' The power to 

UTOW money is, however, often granted by special 

id local legislation. Besides these powers of a finan- 

id character the trustees have quite an extensive powei' 

issue local police ordinances which they may sanction 

itb a penalty not exceeding $100 ; have care of the 

iblic health and have the oi-dinaiy powers of the 

pown highway commissioners for the village district 

I N. Y. L. 1375, c. i8l. 
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whicli is taken out of the jurisdiction of the town fa- 
way commissioners. A later law ' allows the t 
to provide for the election by the people in the li 
villages of police justices with the same criminal JM 
diction, »a that possessed by the town justices o 
peace who are not to have jurisdiction within t 
lage district. These police justices have also jurii 
tion over violations of village ordinances, and i 
of the non-payment of the penalty, which is to be ff 
for in an action for debt, may commit the violator td 
the county jaU. 

' N. Y. L. .875, c. 514- 



CHAPTER IV. 



ERAL CHAEACTERIsnca OF LOCAL ADMINISTRATION , 

^IS THE UKITED STATES. 
/. — Statutory enumeration of powers. 

ne of the most noticeable characteristics of the 1 
em of local administration in the United States is j 
e found in the fact that all matters relative to the 
koization of the local administrative system, all the ( 
ere of the various local districts considered as ' 
icipal corporations, and the duties of the officers 
Qg within these districts are fixed in their most 
Qte details by statute.^ As no administration can . 
; be carried on on the same general rules, and as 
□eeds of different districts differ very much one ' 
1 the other, it is necessary to give to some authority 
power to change in its details the general plan of 
linistration so as to suit changed conditions and 
ring needs. But as these minute details have been i 
3 by statute they can be changed only by statute. I 
Tefore, the statute-making authority is being called 
n all the time to act, in order that the administra^ 
L of local affairs may be carried on to advantage. 
J general system is continually suffering modifica- ■ 
IB, and the various districts have, as a result of the ] 
irvention of the legislature, quite different powers, | 

■ Cf. Dillon, o/. cil., I., 145. 
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Being accustomed to this continual interferenw by 
means of special and local legislatioD in the affairs d 
the localities, the legislature comes to think that thea * 
local affaii'8 may best be regulated from the centre o 
the commonwealth, and often acts where it hasm 
been asked to act by the local authorities or by ti 
inhabitants of the localities. It often imposes bunJe 
upon the localities which ai-e unwise, and not i 
frequently allows itself to be made use of by unact 
pulous persons or some political clique to forward the "" 
interests at the exjiease of the true Interests of tli 
locality directly concerned.' How far this habit ( 
special and local legislation is caiTied is seen on exj 
ining the session laws of New York for the year 181 
a year which has been chosen simply at random, 
the 681 acts passed that year by the legislature, I 
8. 6. between one third and one half of the entire ^ 
of the legislature, interfered directly with the affi 
of some particular county, city, village, or town \ 
was mentioned by name in the act. The results uq 
this custom of special and local legislation are : 

1. 'Die centralization of local moMers 
lia/nds of an irresponsible central authority. — So i 
matters relating to the localities are fixed by the o 
stitution that the power of the legislature over \ 
localities is supreme. Almost the only thing whl 
the legislature cannot do is to take away from \ 
localities their privilege of electing their own officera. I 
This is provided for in the constitutions of several of 1 
the commonwealths and is therefore beyond the power I 

' President Selh Low says in his chapter on Municipal Govemment conMiBd J 
' biBtyee, Amfrican Cem-maniiiiaUK. I., 630. that in [he eommonweallh ol H 
York "the habit of interference in im-i action has become to the \t% 
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the legislature.' The force of such provisiona la 
ten, however, destroyed by the interpretation put 
ion them by the courts. Thus in New York the 

,rt of appeals decided in the case of People v. 

aper - that the appointment of police commissioners 

the governor and senate in accordance w-ith a 

Ante of the legislature was not in conflict with the 

istitution, because such oflScers were not local but 
mmonwealth officers,' The same court held later* 

it fire and health officei-s might also be appointed by 

( governor because these officers were not only 
3>lic commonwealth officers, but were also new 
icers, i. e. were not in existence at the time of the 

iption of the constitution, and were therefore not 
bject to its provisions. This distinction between old 
d new officers first made in these cases was caiiied to 
bounds of the absurd in the ease of Astoi' v. The 
wy&i-,^ which permitted the transfer of old functions, 
rformed by old municipal officers, to new officers 

10 might constitutionally be regai-ded as public and 
t local officers, and might be appointed by the gov- 
Qor, The result of this line of decisions has been to 
prive the cities of New York, and particularly the 
;y of New York, of the right of local self-administra- 
m which, it was supposed, was guaranteed by the 
natitution of the commonwealth. Thus at one time 
was to be seen in the city of New York, attend- 



of New York, art. : 



ec. a. Cf. Dillon, of. ril.. 



ty p. 304 for other decisions of a aimilar tenor. 

iney, 3a N, Y., 377, and Metropolitan Board o 
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ing to a work which haa been held by the liig! 
court of the commonwealth to be a purely 
pal undertaking,' viz. the aqueduct, a coramil 
whose membei's were for the most part appoiutei 
the central government of the commonwealth ad 
by the authorities of the city which alone is 
ested.' On this commission provision was made 
only one representative of the city which was pi 
for the work, and which was primarily if not aid 
terested therein, to wit, the municipal commissioi 
public works. This same legislative interfereo 
municipal matters haa been characteristic of the 
of the legislature with regard to the providii 
means of i-apid trausit for the city. The court o 
peals in one of its decisions gives evidence of its be! 
the dangers resulting from this line of decisions. 
is the case of Pec^h t). Alh&ptMm,'' where it disti 
says that the purpose of article 10, section 2, 
New York constitution was to secure the right of 
government to the civil divisions of the commonW 
and that this right could not be taken away fro: 
by the legislature. But the majority of its dec 
would seem to be in the direction of permittinj 
legislature to centralize as much as it saw fit th 
ministration of the commonwealth. That these 
sions are impolitic and uuwise no one will deny, 
legally they were in some cases unnecessary is 
seen when they are compared with the decisions 
courts of other commonwealths. Thus in Mid 

' Blulef V, The Mayor, 3 Hill, 531 ; People v. Civil-Service 
N. Y.. 657. 
■ N, Y. L. of 1BB3, c. 490 ; N. Y. L. of 1886, c 337. 
' N. Y. L. 1886, c. 337. 
'SSN.Y.. 50. 
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icl Indiana a similar constitutional pvovision has been 
terpreted as preventing the legislature from gi'anting 
the governor the power to appoint municipal com- 
bsionera of public works,' or itself to appoint park 
mmissioners and force the city to provide a park.' 
This tendency towards a legislative centralization, 
ilich is to be seen also in commonwealths other than 
iw York, has led in some of them to the insertion in 
constitution of provisions which aim at giving the 
al areas a greater independence of the legislature, at 
ing by the law in the constitution of many matters 
local administration, or at assunng to the localities 
I right to regulate within the law their own affairs 
e from all legislative intei-ference.' 
I. Local variations. — A further result of this habit 
special and local legislation is a great lack of uni- 
■mity in the administrative system of even a single 
mmonwealth, especially in a commonwealth like 
IW York, where the constitutional provisions ensur- 
the independence of the local corporations are of 
iparatively little importance. Such a lack of uni- 
tnity is not of course a senous defect ; indeed it has 
advantage of not sacrificing local interests to the 
uniformity and symmetry. It does of course 
greatly to the difficulties of both the student 
practising lawyer since search for special 
[must always be made to find out what .ire the 
■ers of any particular district, it being unsafe 
tnach dependence on genernl 'statutes. This 



\ Hurlburt, a4 Mich., 44 ; Cf. State v, I 
&, Sc&te, IMd.. 436. 
t. Detroit. a8 Mich., laS. 
■ ^. StiniEcin, AiHcrican Slalult Law. pp. 94, 95. 
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local and special legislation is apt to result in coni 

I ing legislation also. 

I 3. No local iTuiependence. — The possession by 
legislature of this nght of control over the al 
the local areas and the readiness which the legislal 
has ever shown to exercise this right have brough 

I about finally, that it is almost impossible to distingt 
the sphere of central fi'om the sphere of local act 
The officers acting in the local areas and elected 
the people of the localities are for the most part, : 
withstanding the juristic peraonality which has b 
recognized as belonging to the localities, mere ag< 
of the central administration of the commonwes 
and the entire administrative system in the locali 
may be changed at will by the legislature,' 

//. — Administrative independence of the local authorttii 
1. Absence of central administrative coni/i-ol. — '. 
second general characteristic of the American aysl 
of local administration is to be found in the great nl 
ber of the authorities and their independence both 
each other and of the central administration of 
commonwealth. The gi-eat number of the authorii 
is due to the fact that the administration is not j 
fessional in character.' Their independence is dns 
the decentralized character of the administrative sysi 
adopted in the commonwealths. The rule is, tl 
notwithstanding most of the authorities in the lo 
areas attend to a great deal of work which interests* 
commonwealth as a whole, they shall still be elected 

I the people of the localities in which they act, and wh 

I Cf. Lorillard v. Town of Monroe, H N, Y.. 392 ; United Statts '■ 
Udmore and Ohio R. R. Co., 17 Wallace, 322. 
■■* A/Va, II., p. 7. 
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ted shall act free from almost all central adminis- 
ive control. Seldom do we find that any adminis- 
ive authority has the power to direct them bow 
' shall perfomi their duties or to quash or amend 
r action or to exercise any disciplinary power over 
Q. In a few instances, however, where the action 
he anthorities in the localities may have a disas- 
s effect upon the general administration of the 
monwealth in matters where it is particularly de- 
ale that the administration shall be conducted in 
rdance with a uniform plan and where local action 
produce inequalities in the burden of common- 
Ith taxation, resort has been had to a central 
inistrative control which, however, up to the present 
I has not been thoroughly worked out. Thus in. 
r York the governor has disciplinary powers of a 
ted character over a number of officers acting in the 
lities among whom may be mentioned the sheriff, 
district attorney, and the superintendent of the 
:.' The county treasurer who is the fiscal agent 
1 of the county and of the commonwealth was 
lerly removable in the same way. Such powers 
1, however, to be exceptional. In New York also 
be sanitary administration the state board of health 
a series of supei-visory powers over the actions of 
local boards of health.' In the administration of 
lie education the commonwealth superintendent of 
lie instruction has similar and even larger powers 
Iminietrative supervision over everything connected 
1 the common schools.^ Such a central administra- 



iblic Health Act of 1885, c. 270, sees. 3, 5. and 8. 
Ihool Law of 1864,. Title I., sec. 18 ; Title XII. 



330 LOCAL ADMINISTRATION. 

tive control in educatioual mattei-s seema to be quite 
common. Finally in the tax administration provision 
is often made for the equalization of assessment valiia- 
tions both for the county and for the common wealtli, in 
order to prevent the aaaeasoi's in one town or county 
from assessing the property subject to taxation in that 
town or county at such a low rate of valuation as to 
throw part of the town's share of commonwealth or 
county taxation upon the other towns.' But these in- 
stances of the adniinistrative control are quite rare. 

2. Decentrcdized character of the local organizaiiota. 
— Not only is the central administrative conti-ol over 
the actions of the officers in the localities very weak, 
but the administration in any given district is not at 
all concentrated. Seldom do we find any authority 
which has administrative supervision of any extent 
over the actions of the other authorities in the locality. 
A reference to the powers of the county authority, i s. 
the supervisors or the commissioners, will show how 
few axe their powers of administrative control.* The 
only possible exception to this general independence of 
the local authorities from the other local authorities ii 
to be found in the case of the municipal administration, 
where the organization is considerably moi-e coaeeO' 
trated. It has been pointed out that the tendency of 
modern American municipal development is to con- 
centrate the municipal administration still more and 
to increase very largely the powers of the mayor.* Bnt 
as a general thing even now the various municipal 
officers are comparatively independent of the mayor. 



' See Cooley on Taxali 
' Supra, pp. 178-193, 



*, ad Ed.. 431-423, 747-749- 
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bough they are somewhat more depeadent upou the 
layor and the city council acting together. The gen- 
'al characteristic of the American system of local ad- 
linistration is that it is from the administrative point 
t view extremely decentralized. The administrative 
ontrol, both central and local, is believed to be un- 
leceasary because of the detailed enumeration in the 
tatutea of all the powers of the local corjiorations, and 
if the officers in the local areas. Eveiything is so fully 
egnlated by the legislature that there is little room 
ift for administrative instructions to be sent either by 
he central authorities of the commonwealth or any 
iperior local authority. In order to ensure that offi- 
ira will perform the duties imposed upon them by the 
tatutes resort has been had to the sanctions of the 
riminal law. To the violation of almost every official 
!uty is attached a criminal penalty which is to be 
oforced by the ordinary criminal courts. Detailed 
Bomeratiou of official duties in the statutes and pun- 
ihinent of the violation of official duties by the criminal 
>urts are thought to be sufficient to ensure efficient 
od impartial administration and to obviate the neces- 
ty of forming any strong administrative control.' 

///. — Non-professional character of the system. 
The third general characteristic of the American 
Btem of local administration, as indeed of the entire 
imerican system nf administration, is to be found in 
non-professional character of the officers. We find 
bnost no professional officers. Almost all are non- 
trofessional in character. That is, as a rule the of- 
leers receive no salary but only per diem allowances, 

' Infra, II., pp. 3o. 88. 
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which are seldom greater than the wages received 
a skilled laborer, serve for short terms of office, a 
after filling their term of office, return again to tl 
ranks of society from which they came. Having 
opportunity to develop profeBsional habits they til 
do not form a special class in the community. ~ 
result of such a system of official oi^aoization is that 
society governs itself, whence the name that is ^vea 
to the system, viz., that of self-government, which 
means a system of government and administration in 
which society governs itself through the organization 
of the state. In such a system the state delegates ce^ 
tain specific powers to officers appointed by socidyi 
in its local organizations — officers who on account of 
the shortness of their terms of office do not cease to 
have all the feelings of society. Theonly exception to 
this rule o£ the non-professional character of the oft 
cere in the local administrative system is to be found ia 
the cities, where the necessities of municipal admioift 
tration seem to call for quite a number of profeeeional 
officers, who are generally salaried and serve for longer 
terms. 

Service as officer ia not only unpaid but it is oftei 
obligatory. There are at the present time more excep- 
tions to this rule of the obligatory character of the 
service than in former years, and indeed the obligation 
itself seems to be disappearing. By the original Eng- 
lish system, however, service as administrative officer 
was really obligatory in almost all cases, just as mi 
as service on a jury or in the army, but at the preBent 
time the tendency would seem to be towards voluntary- 
ism. In New York many of the local offices were 
until recently obligatory, refusal to serve being punish- 
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ible with a fine of $50. This was true of most of the 
X)wn offices, e. g. supervisor, town clerk, assessor, 
somniissioner of highways, and overseer of the poor,^ 
but the obligation to serve seems to have been omitted 
in the revision of the law made in 1890.^ 

* See New York Revised Statutes, Part I., Chap. XI.,Title III., art. 2d., sec- 
tions 25 and 26 ; cf. State v. Ferguson, 31 N. J. L., 107. 

* L. 1890, c. 569. 
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LOCAL ADMINISTRATION IN ENGLAND. 




/. — History from the seveiiteenth century to t fie present time. I 



1. Defects of the old system. — The history of 
English system of local administratioii up to the 
ning of the seventeenth century has already 
traced.' It has been shown how the original preff 
ral administration of the sheriffs was gradually' 
placed by the administration of the justices of 
peace, who practically had within their hands the entb 
control of administrative matters in the localities and 
from whom were recruited to a large extent the mem- 
bers of Parliament. This system, it has been jwinteJ 
out, was really one of great local self-government. 
was not, however, in the modem sense repreeentatit 
in character; and when, in 1830, its flnaneial side b 
came more important on account of the great increa 
in the amount of local taxes thi-ough the increase i 
the poor-rates, it was thought tbat some voice as to ti 
amount of these local taxes should be given to the ta 
payers. The change in feeling was due in large 
also to social changes. The application of steam 
to manufactures and the very general introduetioi 
machinery revolutionized industiial methods, 

' Sufira. pp. 162-165. 
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irge populations in the cities, and gave to the possea- 
ira of personal property, that is the commercial and 
idustrial classes, an importance they never had before. 
I change in the relative importance and power of 
property-owning classes led first to a change iu 
ffesentation in Parliament — a ctange which was 
it about by the celebrated reform bill of 1832. 
is act the balance of political power was taken 
ly from the nobility and gentry and given to the 
iddle classes. As the system of local administration 
that time gave most of the power in the localities to 
B nobility and the gentry, it was only natural that 
B new political masters should seek to discover and 
opt some plan of administering local affairs by 
of which their local influence might be in- 
sased. 

Another reason for the change which soon followed 
the necessity of wide-reaching reforms. The de- 
orable condition of the municipal administration has 
«ady been alluded to.' The power exercised at first 
the Crown and later by the nobility over the munici- 
l elections, in order thereby to control the represen- 
aon in Parliament, had been used in such a way that 
3 municipal organization and institutions were utterly 
japable of any sort of even passable administration, 
irtber the poor-rates had increased to such an enor- 
His sum in the yeai's immediately preceding 1832 
the anxiety of the local authorities everywhere to 
row the burden of supporting the poor on some 
ler locality than their own had led to a complicated 
r of settlement which was totally at variance with 
needs of an advancing industrial society. But 

' Supra, p. igS. 
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the necessarj- reforms could only be rw 
the establishment of a uoiform system of admi 
tion. This implied a ceutral control such as 
not before existed. In theory the justices of the 
peace were subject to the guidance of the centnl 
government, and the central government could 
theory dismiss them from office if they disobeyed 
it8 instructions. But the high social and [Kiliticat 
position of the justices made it a delicate matter f« 
the central government to send instructions to them; 
and even if such instructions were sent it was extreme- 
ly difficult to enforce them. The threat of dismissal 
from office had no terrors for the average justice of the 
peace. Ksmissal meant relief from arduous service 
and involved no jjecuuiary loss, since the justices 
received no pay. Hence the dismissal of a 
the peace is rarely met with in later English histoiy; 
and the power to send the justices instructions becaoa 
finally an empty prerogative.' 

2. The reforms of 1834 and 18SS. — For thw 
reasons some of the first resolutions passed by the 
Parliament, formed as a result of the reform bill, 
vided for a thorough investigation of the admii 
tion of the poor-law and of municipal government 
1833 the celebrated poor-law commission was appoint 
and began its work. The result of this work 
published in 1834. and has been described as "perl 
the most remarkable and startling document to 
found in the whole range of English, perhaps, indi 



ft-tmled such a stoim that no subsequent 
WSai EngHiike VtrwallUHgsrttht, :8S4, p, 369 



e justices of the peace through thepowemffl 
■eign of William III by Lord Somers •» 
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all, social history." ' The plans of refoi-m advocated 
this repoit and finally adopted in the Poor-Law 
jnendment Act of 1834 involved the formation of a 
fBtemof local administration which should be represen- 
ttive of the local tax-payers, and at the same time sub- 
ct to central administrative control. The parishes on 
■hich had been devolved the burden of supporting the 
Jor under the old system were grouped into unions. 

each union there was formed a board of poor-law 
aardians, to be elected by the inhabitants of the 

lion. Service as guardian was not obligatory as had 

en service in most of the positions under the old 
rstem. This board confined itself practically to de- 
ding the amount of money to be spent whili- the 
Btaal detailed administrative work, formerly attended 

by the unpaid overseers of the poor and the justices 
' the peace, was now to be attended to by salaried 
ibordinates devoting their whole time to the work, 
bat is the actual poor-relief was to be distributed 
wnly by a salaried relieving officer. This board and 
1 its officeiB were subject to a most strict central ad- 
inistrative control exercised by the central poor-law 
oard at London. There were several i-eaaons for the 
itroduction of this control. In the firet place it was 
It that some method must be devised to restrain the 
ical selfishness which had been one of the greatest 
rils of the old system. If under the new system a 
Jcality showed a desire to escape any of the burdens 
bat were imijosed upon it by the law, the central cou- 
rol could hold it up to the i>erformance of its duties, 
n the second place the new system did not offer the 
sme guaranties as the old for the integrity and intel- 

■ Fowle, Tht Paar-Law. laSi. p. 75. 
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Kgence of its officers. Under the old system as a nile^ W 
the justices of the peace — the raost prominent men ii re 
the county — either did the work tJiemselves, or had il t 
done under their [lersonal direction ; under the neT le 
Byatem the detailed administrative work \\i 
attended to by salaried subordinates of the boards 
guardians. A central control was necessary finally 
cause of the necessity of uniform atlrainistration. m^ 

As the needs of English society have increased, m 
administrative agencies have been demanded and de 
vised for their satisfaction ; and these new agent 
have been organized on the same lines as the orj 
for the poor-law administration. Finally the couni 
has been reorganized on somewhat the same plan, 
about the same time that the poor-law adminiatratit 
was being investigated the municipal administrati{ 
also was being studied with the purpose of devisiiij^ 
some plan of reform which should do away with eadst 
ing defects and make the municipal organization an 
efficient instrument for municipal administration. The 
result of the report of the commission appointed for 
this purpose was the Municipal Corporations Act of 
1835, which introduced a uniform law for the organiza- 
tion of the municipal corporations of the kingdom and 
abolished most of the abuses of the previously existing 
charters. The form of organization adopted for tie 
municipal boroughs has since been adopted for tl 
county organization by the Local-Government Act 
1888. 

As a result of these changes the justices of 
wace have lost much of their importance. Most 
^eir administrative functions have been taken 

fern, and given to special administrative offii 
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^ablished by the reform legislation. They have, 
^"wever, retained most of their judicial functions, which 
fcve really, somewhat aa in the United States, been 
Icreased. 

I 3. Present position of tke justices of the peace. — The 
fcng-continued failure of the English law to make any 
fear distinction between justice and administration 
■8 brought it about that, notwithstanding the lecent 
■tempts to separate these two classes of functions, the 
ptices of the peace still have under the present sys- 
RD, as indeed they also have in the United States, a 
fcies of duties which are, from the continental point of 
tew at any rate, administrative in character.' They 
|e thus still conservators of the peace and as such have 
ie right to bind over all disorderly persons to keep 
K peace. They act as the preliminary investigators 
E all crimes, even of felouiea. Acting either singly or 
I petty or special sessions they convict of petty 
lences, commonly without a jUTj} In the courts of 
Barter sessions, when all the justices of the peace of 
le county meet together, they form when acting with 
Bury the lowest criminal court, and without a jury an 
Imioistrative court of appeal from the orders and 
bivictions of the justices acting singly or in petty and 
lecial sessions.' Certain of these functions have at the 
bne time the characteristics of judicial and admiuistra- 
we action, that is the matters dealt with are frequently 
pninistrative in character, while it may be impossible 
i distinguish them in form from judicial acts. For 



mC/. Wigram, TAr yiatkts' Nelt-Bpei, Chap. I. ; Anson, np. HI., II., 337. 
!, PractUi of Justices of Ihi Peace at Petty and Special Sessitms. gth 



ISmith, Practice at Quarter Sessivns l832. p. i 



■40 LOCAL ADMINISTRATION. 

English administrative law is highly specialized; 
rules are put into the fonn of direct commands to 
people to do or not to do particular things. Thi 
commands are sanctioned by criminal i^nalties, and tbei 
imtxwition of these penalties is entrusted to the justices 
of the peace acting as police judges.' The result of this 
specialization of the English law has been an enormooa 
extension of the police powers of the justices of tlie 
peace even under the present system. In the citie«t 
however, the tendency is for the justices, both in Ei^ 
land and in the United St-ates, to give way to atipett 
diary magistrates and salaried recorders.' 

Besides these cases in which the action of the jusl 
of the peace is judicial in form but often adminis) 
in effect, there is a further class of cases in which 
action is more obviously administrative. Not all 
laws whose execution is entrusted to the justices of tS 
pe.ace can be i-educed to the form of simple command! 
addressed to the people at large. Ceitain matters hart 
to be left to the discretion of the justices. Thus \ 
has been left to them to decide the questions of law 
and fact that arise in connection with removals undtf 
the poor and sanitary legislation, the assessment of local 
taxes, etc., etc. In these cases the justices act ol 
wise than in the foregoing eases. Their decision 
on the form, not of the conviction of a violation of 
law accompanied by the imposition of the pro] 
penalty, but rather of an order commauding that 
is proper be done. Here it ^vill be seen that the justii 
acts as an administrative rather than as a judicial officer. 

' For (unher enplanalion sec infra. II., p, 107, 
' Wigtam, pp. ri/. , 6 ; '^v:Aiit>. Local Gevemntent and Taxation in tke UiauA I 
iTn^p^nn, 31, 39. 
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lis action is adiniaistrative in form as well as in effect. 
]e does not decide a controversy but orders something 
& be done which it is necessary shall be done in order 
iLat the government shall be carried on.' This is largely 
ne of the United States also. 

Finally the justices of the peace have in their courts 
: special and petty sessions to appoint a few unim- 
jrtant officers in the localities, e. g. the overseers of 
le poor not eos-officio overseers and the unsalaried con- 
ables ; they also have a series of powers relating to 
le various branches of the administration of internal 
Eairs attended to in the localities. Thus they have 
ren now considerable power relative to the highways 
lough the new county council has robbed them of the 
lOflt important of this class of powers.' They still 
ivise and allow the list of persons liable to serve on 
le juries.* They grant licences for the sale of liquor.* 
inally the Local-Government Act of 1888 gives the 
tea a large power over the administration of the 
olice force.' 

II.— The county. 

1. Orgamzation of the county counciL — The English 
(Ocal-Govemment Act of 1888, which is the last of the 
mes of acts relating to the present system of local 
Sministration, provides that in each of the adminis- 
ative counties into which England is divided* there 
lall be a county council elected, speaking broadly, by 
le citizens of the county who are occupiers of land 

I Stont.Bp. lit. Part II,; <■/. infra, II., p. 109. 

' Sec as and a6 Vict., c 61, and 37 and ^3 Vict., c. loi. 

'9 Geo. IV., e. 50. 

I9 Geo. IV., c. 61 ; 3S and 36 Vict., c. 94. 

^ tit/ra. p. 843. ' Except the tiew county of London, 
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of a clear yearly value of ten pounds and upwards, 
are occupiers of buildings of any value.' This coun^ 
council is composed of councillors, aldermen, and 
chairman, being modelled on the town council est^ i 
lished by the Municipal Coi-poratioDS Act of 1835,' A3 \ 
fit persons may be elected county councillors who 
county electors, parliamentary electors, or who beii^ i 
non-residents still reside within fifteen miles of tl 
county, and are occupiers of property in the county 
a certain annual value, or pay a cei-tain amount in 
for the support of the poor.^ The term of office 
three yeara and all the county councillors retire 
office at the same time.' The county aldermen are 
third in number of the councillors. Any person qi 
fied to be county councillor may be county aldf 
but the practice will probably be the same as it 
been in the case of the municipal boroughs that only 
councillors will be made aldermen. The term of office 
of county alderman is six years, one half the number 
of the aldermen retiring every third year. The alder- 
men are elected by the council.^ 

The county chairman, who in the county takes & 
position similar to that of the mayor in the municipal 
borough, is elected in the same way by the county 
council from among those persons qualified to be 
county councillors, but if, as is probable, the practiM 
will prevail which has been adopted in the muni* 



ict., c. lo ; Herbert and Jenkin, Thi Coumillor's ffani&aei. i 
* SI and 5a Vict,, c. 41, see. I. 
' Property of an annual value of from ^£'500 lo ^1,000, oc rates oi b 
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Droughs, the chairman will be selected from among 
le aldermen.' His term of office is one year and he 
eax>fficio justice of the peace.' The chairman is the 
lly member of the county council who may receive 
ly remuneration.' His remuneration is to be fixed 
' the county council. Service as member of the 
anty council does not seem to be obligatory .*- 
2. Powei-8 of the county council. — The powers and 
nties of the county council relate fii-st to the official 
rvice of the county and second to the administrative 
rvices of the county. The council has a large power 
er the organization of the county official service, 
tough some of the offices, such as that of county 
easurer, ai'e provided for by statute. The council 
fio appoints moat of the officers of the county, may 
smisB them fi-om office, direct them how to act, and 
: tte amount of their salaries. The great exception 
this rule is to be found in the administration of the 
ilice force of the county, which is to be attended to 
y a joint committee composed of an equal number of 
tembers of the councd designated by it, and of an 
[oal number of justices of the peace appointed 
J the court of quarter sessions. The powers 
' the council relating to the administrative services 
ttended to in the county affect in the first place the 
eneral administration of the kingdom, i. e. are central 
I character. A series of acts had provided that cer- 
im matters of general concern should be attended to in 
)e localities by various local authorities. The local- 

*JI and sa Viet., c. 41. sec. 75 ; 45 and 4& Vict., c. 50, sec. ij. 
'51 and S3 Vict., c. 41, sec. 2. 

'Sl md sa VicI,. c, 41, sec. 75 ; 45 and 46 Vict., c. 50, sec. 15. 
Si ind 53 Vicl., c. 41, »c. 75. sub. sec. 16. 
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government act has very generally taken away from 8 
various local authorities meutioued in these acts tl 
power to act, and has given such power to the coodI 
council. The only important exception to this roM 
that all municipal boi-oughs of over 10,000 inhabits 
have, even since the passage of the local-governma 
act, the same powere of this character which they pc 
sessed before. The result of this arrangement is thf 
for the purpose of executing these acts of general \ 
cern, the local authority is either the county coun^ 
the town council of a municipal borough whichJ 
more than 10,000 inhabitants.* 

In the second place the county council is the anl 
ity to attend to all business which may affect ' 
county as a corporation. As such county authority 
has the power to iastie a series of by-laws or on 
nances of a police character, has the general euperviaii 
of all highways and the actual administration of tl 
main roads, and finally and most important of all, h 
chaise of the county financial administration with tl 
power to make appropriations for certain specified o 
jects, to levy taxes, to acquu'e property and to borro 
money when the purpose of the loan is justified by tl 
law. It must, ho;vever, be remembered that the prii 
ciple of law governing the powei-s of the county com 
cil is the same as that adopted for the powers of tl 
county authority in the United States, viz., that \\ 
powers are enumerated in the acts of Parliament an 
that it may not exercise any power which is not thu 
based on statute. Parliament has not granted to th 
county council the general power to attend to the li 
' s of the county as it sees fit, with the 

For ■. lilt of these matters see Herbert and Jenkin, op, HI., , 



LOCAL ADMINISTRA TION IN ENGLAND. 145 

itablish and maintain such iustitutioos as it may be- 
eve are of advantage to the county. No distinction 
made between general and local mattei-s, but the 
owers of the county council in either of these spheres 
f action are alike enumerated in the statutes. 

In the third place the county council has a sei-ies of 
owers which affect mainly the actions of the local 
athorities and districts beneath the county. It has 
Iready been shown that the general tendency of Eng- 
bh development during this century has been in the 
irection of an administrative centralization by the 
trmation of a strict central control over the actions of 
le localities and local officers. The result in 1888 
'Ba that the acts of almost all the local authorities in 
le lesser administrative districts were directed and 
ontrolled by the central authorities at London. This 
entralization was deprecated by many persons and was 
sneraUy felt to have had a bad influence. Therefore 
le Local-Government Act of 1888 provided that the 
KJal-govemment board at London,' which was the 
Wet important central supervisoiy authority, may by 
pvisional order, to be confirmed by Parliament, trans- 
to the county councils all powers of control pos- 
by it or by any other central authority ovei- the 
BTious local authorities.' The Local-Government Act 
1888 also gave to the county council the power to 
djust local boundaries which were in a very confused 
tate. 

'Fonned in 1871 oat of the union of the poorJaw with the public health 
tfd. 

'The probable changes that will be made as a result of the exercise of this 
wcr by the local^vemment board are indicated in Stephen and Miller, 
WfCmn/y Council Ctmpindium, 54, For the couMy generally see Anson, 
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III. — Rural subdivisions of counties. 
1. Ixtcal chaos. — Below tlie county all is confoBioa 
The parish was at cue time the only niral division bs 
low the county, but with the growth of new needi 
there have been formed new divisions, and in these 
divisions new authoiities, for the satisfaction of thea 
needs. While the parish has, as a rule, been taken a 
the basis of these new divisions, the relation of tb 
parish to the county has from the beginning been 
peculiar that the new divisions at the present 
bear little territorial relation to the county, 
pariah in the first place was not always contained 
in one unbroken fence line. In 1873 there were in 
county more than seventy divided parishes, while 
parish alone had ten outlying portions," When 
union was formed in 1S34 it was formed on the bi 
of the parish, i. e. it was to be composed of a certmn 
number of parishes. As the parishes often crossed 
county lines, the necessary result is that the union 
often crosses county lines.' The rural sanitary district 
which was formed about 1848 was, as a rule, to be the 
same in territorial extent aa the union. The sanitaiy 
disti-icts were classed as urban and rural sanitaiy dis- 
tricts. The first were formed out of the second 
needs of the inhabitants demanded. That is, any 
gation of inhabitants might be formed into an 1 
sanitary district, which might thus embrace pai 
two unions and parts of several parishes. After t 
urban sanitaiy districts had been foimed all that 
left of any union was denominated a rural sanitary dis- 
trict. Then the rural guardians of the poor were organ- 



' Chalmers, Local Gov 
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zed as the ruj-al sanitary authority for such rural 
sanitarj' district." Later came the education act, 
kvliich formed all parishes or jiarts of paiishea which 
ere not within the limits of any municipal borough 
{ior the parish ran through the municipal borough as 
well as through the coanty) into school districts. The 
municipal boroughs themselves also formed school dis- 
tricts. Besides these districts there are highway dis- 
tricts, which may be either parishes or combinations of 
parishes or unions or municipal boroughs, burial dis- 
tricts, and ^vatching and lighting districts, which, since 
the establishment of the county police, are simply light- 
ing districts, and are usually the same as the rural 
Kirishes. All these parishes may overlap, with the 
ingle exception that the poor-law parish forms an 
itegral part of the union. On account of the non- 
Bineidence of their areas it baa been impossible to 
isfer all the administrative functions which are dis- 
liai^ed within them to any one well organized author- 
ty, though the attempt has been made, as has been 
idlcated, to consolidate sevei'al of the most important 
rf these functions in the hands of the boards of poor- 
;w guardians. The i-esult of this condition of things 
, in the words of Mr. Wright, that — 
ihe inhabitant of a raral ijarish lives in a parish, in a union, 
, a county, and probably in a highway district. He is or may be 
Jvemed by a vestry, by a school board, a boria! board, a high- 
ay board, the guardians and the justices. [Now the county coun- 
il must be added to this formidable list]. There are a multitude 
minor matters in respect of which the districts, authorities, and 
Ua are or may be additionally multiplied and complicated in all 
« above cases.' 
'/«rf.. 101, 
* Wright I Mtmarattditm., No. I, p. 33, cited in Chnlraere, Lacal GovemmeHt, 
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Neai'ly every one of these authorities has the pow( 
of levying taxes and very often each one has 
machinery for the collection of taxes. Mr. Goscht 
said in one of his speeches that he " received in 
year 87 demand notes on an aggregate valuation 
about £1100. One parish alone," he said, "sent 
eight rate papers for an aggregate amount of l^s. 4i 
The system of areas and authorities has become sim] 
a chaos ; " a chaos," in the words of Mr. Goschen 
" as regards authorities, a chaos as regards rates, 
worse chaos aa regards areas." 

But with regard to this chaos we may lay down 
following general principles which, it is hoped, 
give an adequate idea of the local government wM( 
England possesses at the present time. 

2, The wihion. — By the act of 1834, the poor-law 
parishes, which are not, however, always identical with 
the ecclesiastical parishes, though they generally are, 
are grouped into unions for the support of the poor. 
At the head of each union is placed a board of guardi- 
ans, composed partly of ex-ojicio members, pai-tly of 
members elected by the people possessing the local 
suflfrage in the parishes.' The &s-officio members are 
the justices of the peace residing in the union. It 
said, however, that the justices of the peace participi 
rarely in the administration of the affairs of the imi< 
The elected members of the board come from 
various parishes within the union. Each parish at 
time the union ia formed is allotted a certain numl 
of elected members whose number ia determined lai 



' Probyn. Local drvtrttrrual and Taxalion ia the Uttittd K 
' Gneul, Selfgeverninmt, ilc.. -j-i-i. 
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|r its importance. Such elected members are elected 
the owners of property and rate-payefs in the 
irish according to a system of plural voting. A mta- 
e value of less than £50 gives one vote; a ratable 

.ue of £50 or more, and less than £100, gives two 
ites, and so on up to a ratable value of £250 or 
■er, which gives six votes. A voter may vote both 

owner and occupier with the result that one person 
ay cast twelve votes but no more.' The guardians 
^int, subject to the approval of the local-govem- 

mt board at London, all the necessary subordinate 
Beers, but cannot remove them from office.' This 
iwer is entrusted to the local-government board, 
hich thus has a very large administrative control 

er the administration of the boards 'of guardians. 
fhUe the boards of guardians were originally estab- 
ghed for the purpose of attending to the administration 

the poor-law, since the time of their estalDlishment 
ley have been called upon to attend to other branches 

administration. Thus in the I'ural sanitary districts 

9 boards of guardians ai-e the sanitary authorities, 
A the guardians who come from the rural portions of 
ke union act as the sanitary authority for that part of 
te union which forms a rural sanitary district. They 
Vi in many cases act as the rural highway authority.* 
he parishes, %vhich were the original highway districts, 

ive in many cases been grouped into larger highway 
Ifitricts and, as far as may be, the highway districts 
formed have been coterminous with the unions. 
Oiere this has been done the boards of guardians 

Gneist, Selfgovtrnment, etc.. 723. 
WHi/,.73o; Chalmers, o^, fiV., 54. 
Chalmers, 1^. cil., 59. 109. 136. 
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have been given the i>ower of attending to the liigfc uc 
ways. The actual detailed work of administrstioi ifa 
connected with the branches which have been pa i\ 
into the hands of the guardians is, as a rule, il e 
tended to by the officere apiwiuted by them. Tli b 
boards of guardians have in the course of tini w 
become almost entirely deliberative bodies, and tha il 
main function is to raise the money necessary to do Ih pi 
work which has been devolved upon them. Thesul i 
ordinate officers, who do almost all the detailed woii * 
are largely under the control of the local-govemmeB ^ 
board at London and, being salaried, form quite a p« *I 
fessional service, which presents a strong contrast i c 
the formerly decentralized non-professional adminiatt* ei 
tion of the justices of the peace.' The funds fron a 
which the expenses of the administration of the boartb -.\ 
of guai'diana are paid, are obtained from local tasatic 
— the poor-, sanitary, and highway rates — which 
upon the divisions of which the union is composed,*, 
the parishes, and from subsidies granted by the county 
council from taxes which, while collected by the vm 
tral government, are paid over to the county council! 
for distribution among the unions and other locsl 
divisions according to rules laid down in variouJ 
statutes and on I'eceipt of the certificate of the central 
government that the standard of efficiency required by 
the central government has been maintained.' 

3. The parish. — Below the union is the parish. Tsoi 
area, owing to the establishment of the union, has lost 
much of its importance. At the present time it is little 
more than a tax and election district for the purpose 
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local government. As a municipal corporation it 
J lias the power to put in operation a series of per- 
Bive acts which have peculiar reference to the well- 
ng of its own inhabitants. Such are for example the 
lis and wash-houses acts, the burial acts, the lighting 
[ watching acts which affect at the present time only 
I lighting of the panshes, the public libranes acts, and 
public improvement acts.' These acts when adopted 
the parishes are canied out and executed by in- 
ictors and boards of commissioners appointed by the 
^hes. The general organization of the parishes is 
bllows. The deliberative authority, ?'. e. the authority 
ich decides as to the adoption of these acts and such 
ler matters as ai'e in the control of the parish, is the 
itry. This consists of the rate-payere of the parish 
restiy assembled or of a select vestry which is sim- 
r a representative body of the rate-payers. The rate- 
f^era, where the select vestry has not been adopted, 
fi in somewhat the same manner as in the case of 
1 union elections. That is each late-payer paying on 
stable value of less than jEoO has one vote, on one 
between £50 and £75 two votes, and so on up to 
25, 80 that one man have as many as six votes, but 
this case no more than six votes, as no one is allowed 
rote both as owner and occupier.^ In each parish 
re are further two overseers of the poor who are 
pointed by the justices of the peace.' In parishes 
lich are at the same time ecclesiastical parishes the 
p churchwardens, who are elected by the vestry, are 
Viffmo overseers of the poor.' The main duty of the 
waeers of the poor is no longer the administration of 

Ctutlmers, op. cit., 42 md 43 ; Herbert and Jenkin, Thd Councillsr's Hand. 
I, 5, ' Chalmers, Bt. cil., 42. ' Uid., 43. * IHd. 
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the poor-relief which has gone into the hands of tl» e 
guardians of the poor and their subordinate force. Tl» m 
main duty of the overseers of the poor at the presort 
time is the collection of the rates which are to be paid 
by the rate-payers of the parish for the purpose of snp- T 
porting the various branches of administration whoH 
expense has been devolved upon the parish ; and a a 
most of the rates are tacked to the poor-rate or elsetbl <c 
expenses of the administrative branches are actnal^ e 
defrayed out of the poor-rate the overseers of the po« a 
are really the local tax collectors. In certain caM \ 
provision is made for paid assistant overseers of tlK 3 
poor and paid collectors of rates/ It must be notM \_ 
that the parish organization extends through the urbd 
as well as the rural districts, though it is rather moi 
important in the rural than in the ui'ban distrietl 
Finally the raral parishes are all school districts,' 
have, where there are any public schools in the Ameri 
can sense of the word, a school board organized on s 
what the same plan as the board of guardians but w 
provision for minority representation in order to b 
the public schools more satisfactory to the varia 
ecclesiastical minorities which are so common in ] 
land.* There is a bill before the present Parliai 
(1893) whose intention is to give to the parish a moi" 
representative government by the formation of an e 
tive parish co^lncil. If it passes, the stronger \ 
organization resulting from it will undoubtedly lead tj 
an increase of the functions of the parish and to i 
1 greater simplicity in the local-government institution! 'i 



operatinill' 




' Ibid. , 43 and 44. 

n the rural districts the parish more frequently puts into 
o which allusion has been made. 
'. cil., lib. 'Ibid., 127. 
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. bill alao substitutes district councils for boards of 
lardians, and abolishes plural voting,' 

IV, — Urban subdivisions of counties. 

The municiijalities in England are of two classes, 
!, the boroughs or cities and the urban sanitary 
itricts or improvement act districts. The larger 
(roughs or cities are exempted foi' almost all pur- 
of administration from the jurisdiction of the 
anty authority and form counties by themselves in 
lich the municipal authority acts as the county 
thority.' 

1. The municipcd borough. — The old borough 
ganization has been completely remodelled and uiade 
liform for the entire country by the Municipal Cor- 
irations Act of 1835. This act was passed after a 
st thorough investigation had been made of the 
ditions of municipal bomughs and provided a form 
; organization which was imposed upon all localities 
leiring to become municipal boroughs. At the pres- 
it time the Crown may, by order in council at the 
[nest of the voters of any place, confer upon them 
1 privileges which attach to the municipal organiza- 
Q. The old principle remains the same, that is, that 
! borough is a coqioration of quite limited powers — 
>wers which generally relate simply to local affairs, 
te borough organization is hardly ever made use of 
' the central administration as an agency for the pur- 
ees of general administration. Thus the whole care 
the city poor remains in the hands of the guardians 
the poor and is not attended to by the municipal 
4- 

;, 31. Third Schedule. 
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council. The same is true of the school adminiatratwi , 
Where there are any public schools they are adminil ec 
tared by the school board, which is elected iu the schoo n 
district, formed by the municipal borough, in the sun n 
way in which the school board is elected in the ran re 
parishes. The work of the borough organizatioD i »] 
therefore confined almost altogether to theadminisM .a 
tion of its property and to the execution of the varioil s 
special powers which Parliament may have confeiM a 
upon the borough as the result of either sjiecial acta % i 
of general acts eouferricg particular powere upon id ^ 
boroughs. These acts cover such a wide field thattS ^ 
work of the municipal borough, notwithstanding tlu ^ 
its powers are enumerated in the statutes, is verylaij ^ 
in the domain of purely local matters — larger indee j 
than that of American municipal corporations. | 

The law of 1835 and the various laws which kfl a 
been passed since that year relating to the borough q 
have been, for the most part, consolidated in the Col q 
solidated Municipal Corporations Act of X883, whiel 5 
now governs the relations of the municipal borou^ E 
This act of 1882 simply continues the form of orgaa . 
zation adopted by the act of 1835. The borough U ^ 
thority provided by the act of 1835 was the conna 
the same authority that had been developed in \ 
preceding history of the English municipality, 
council was then made to consist of the mayor, ald^^ 
men, and councillors. The councillors are elected byl 
the burgesses, i. e. the municipal members who possesB 
the municipal franchise. This is obtained by the payT 
ing of rates, and as rates are paid by occupiers as w 
as owners, every householder who has resided a certsiaf^ 
time, to wit six months, within the municipality ^fia 
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s. The decisions of the courts as to the meaning of 
Beholder or occupier are, however, such as to shut 

mere lodgers from the franchise." The result is, 
; no one who has not a real permanent interest iti 
municipality is allowed to vote. Every municipal 
Kii is eligible for the position of councillor, as are 
' all persons non-resident who reside within fifteen 
is and own property within the borough limits or 

a certain amount of rates.^ The term of office of 
licipal councillors is three years, one third of the 
acillors retiring every year.' Municipal elections 
conducted on the principle of the Austialian bah 
ict, i, e. the ballot act of 1872, and voters must 
egistered.* The aldermen are one third in number 
Jie couQcUloi-s and ai-e elected by the couucillorB, 

matter of fact, from their own number though this 
} not seem to be required by the law.* Theii" term 
»ffice is longer, being for six years, one half their 
iber retiring every third year.'' The mayor is 
ted by the town council, in fact though not neces- 
ly by law from among the aldermen, and serves for 
term of one yeai'.^ The mayor and the retiring 
'or are ex-officio justices of the peace.^ The mayor, 
\ is merely a member of the council is the only 
aber of the council who may receive any remunera- 
i' notwithstanding that service as municipal officer 

inald. Municipal Corpnrations, 3d edition, 83, citing I- R., 8 Q. B, D,, 

M6 L.-T. R. (N. S.), 353 ; cf. Albert Shaw on " Municipal Government 

lat Britain." in Pol. SH. Qu.. IV., 199 el stq. 

pmidpol CoTporatioDs Act iBBa, sec. it, 

fcf., sec. 13. 

nd., sees, tfiet uq. 

\id.f sec. 14 ; AmoM, op. dr., 70. 

Innicipal Corporations Act 1883, sec, 14. ' Hid., sec. 155. 

UA, sec 15, * Ibid., sec. 15. 
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ia obligatory in that quite a lieavy fine ia imj 
refusal to serve.' Where the mayor is remunerat 
his remuneration is fixed in amount by the council 
The borough council has entire chaise of the ? 
of the municipal civil sei-vice. With hardly an e 
tiou it appoints, directs, and removes all officers of 
borough, and may establish such new offices i 
thinks best to establish and fixes the salaries that 
attached to them.' Further it has complete cont 
over the strictly municipal administration, ded 
within the limits of the law what branches of admi 
tration shall be attended to by the borough {e. g. D 
decide tfi establish and maintain municipal gas-wta 
or means of communication within the limits of 
borough such as tramways), fixes the amount of r 
that are to be levied in oivler to support the munici 
Adminiatration, and has the entire charge of the fi 
cial administi-ation of the borough.' With the la 
grants of power affecting purely local matters tl 
has beeu formed at the same time quite an exte 
administrative control which is exercised by the ( 
ti-al authorities at London over the borough offl 
and authorities. This administrative control Is e 
ciaed for the most part by the treasury and the lo 
government board.^ It will be seen from this dra 
tion of the position of the town council that there 
been no attempt made to distinguish between the 
liberative and the purely executive or administra 

' 7«rf., sees. 34 and 35. 
*md., sees. 17-ai, 

' ZiKol Covertiment and Taxalum in the UmUd Kingdom, edited bf J- 
I, 3S0, 2E1. Most of these powers have been conferred by other kB' 

:tof iSSz. 

a., 3S3 and 333. 
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ictious discharged iu the borougL, but that all func- 
tns of purely local admiuistration are attended to by 
one authority, the borough council. There are no 
;utive departments like those of the American city. 
ordei- more carefully to supervise the work of de- 
administrative work the council usually divides 
ito cnmmittees each of which has one or more 
jftdministrative branches to attend to.' Thus we 
all boroughs which still have charge of the 
le watch committee, which attends to the ad- 
ition of the borough police.' Under each of 
»e committees there is a subordinate officer who is 
carry out the commands and directions of the eoun- 
or its proper committee. Thus in the administra- 
n of the police there is a superintendent of police.' 
Finally in addition to being the strictly borough 
khority the borough council ia made by the public- 
altb act of 1875 the sanitary authority and as such 
a the usual functions to discharge.* The borough is 
10 the school district, and where there are public 
lools in the borough, which is often the case, there 
established a school board which is separate and 
art from the council and elected in the way provided 
■ all school elections, i. e. by the i-ate-payers, provi- 
a being made for minority lepresentation in order 
allow of the representation of an ecclesiastical mi- 
irity. Where, however, there are no public schools 
pported by the district, there is what is called a 
lool-attendance committee of the borough couucil, 
hich is to see that the compulsory-education act is 

Konicipal Corpomtions Act i332, sec. Z3. 
'liiJ,, lecs. 190-tgs, 
PrabjD, Lecal CavernmrnI and Taxation, etc., 2^g. 

na. 
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enforced. This school-attendance committee U l 
pointed in school districts, which are not at the an 
time municipal boroughs, by the guardians or by I 
local authority of an urban sanitary district' 

2. The locai^overnment district. — England was 
an act of 1S72 divided into sanitary districts whick 
now governed by the consolidated public-health act 
1875.' Prnvision was made for rural sanitary distrii 
and for urban sanitary districts. The former conii 
of such portions of the poor-law unions as have ( 
been formed into urban sanitary districts ; the 1^ 
are found in the boroughs and in all ^gregation* 
inhabitants ^vhich have been declared by the lo( 
goveiTiment board at London to be urban saail 
districts or local-government districts. Further varil 
special acts have also formed into urban sanit 
districts, under particular oi^nizations, other pottlOIH 
of the country which are then called improvemeat ut 
districts.' As these are governed by charters jwculi* 
to them, and as the borough has already been co) 
sidered, it only remains to speak of the local-govere 
ment district under the consolidated pubUc-healthst 
of 1875. Each of these local-guvemmeut or urln 
sanitary districts is governed by a local board d 
health elected by the rate-payers and owners of piojjert) 
according to the general system of plural voting wbitli 
has been described in what was said in counectiM 
with the union.* The term of office of member of tW 
board is three years, one third of the members reririii^ 
every year. Retiring members are, however, 
eligible. Such a board has very much the 



' Cr&ik. TAi StaU anil Educaliim. II3. 
' Cbalmers, op. til., loS. 
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wers over the diatrict that the borough council has 
er the borough. In the first place the board has 
best complete control over the entire subordinate 
rsonnel of the service of the district; in the second 
ice it has to decide all matters of interest to the 
rtrict, but does not in any case have charge of the 
lice within the district, vrho are simply a part of the 
ttnty police and under the charge of the count}* 
3ice authority. Like the municipal borough, the 
Sal-government district has competence only in really 
tal matters. It has nothing to do with the general 
kninistration of the country except in so fai* as the 
nitary administration may be considered a part of 
e general administration. Thus it has nothing to do 
Ith the administration of public charity which in the 
itricts is, as in all other places, in the hands of the 
ftrdiaoa of tlie jwor, or with the administration of the 
iblic board schools, which are attended to by the 
liah organized as a school district. Its main powers 
re to do with the care of the streets, the beautifying 
the town, and the pj'eservation of the public health, 
liich is its duty par excellence. Like the borough, 
B local-government district is often subject to a cen- 
ll administrative control. This, as in the ca'§e of the 
TOugb, affects the important acts connected with the 
ancial administration and is so formed that, through 
I exercise, extravagance and unwisdom may be pre- 
Dted. 

V. — Central administrative control. 
The central administrative control to which allusion 
B 80 often been made and which has resulted from 
B increase within recent years of local powers is 
ercised in the following ways : 
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1. Necessity of central <^pwval of local adum.—l j 
order that certain of the acts of the local aQthonti( ^ 
may be of force it is necessary that they be apprciva [^ 
by the central govenuuent. Thus, while the loa ^ 
authorities very generally have the power of issnil 5^ 
ordinances of a police character for the regulation I q 
certain local matters and of sanctioning them witln ^ 
certain limits, as a general thing such ordinances mm ,f, 
be approved either by the privj- council, the treasoi^ I 
or the local^vemmeDt board before they may )t j. 
enforced. The same is true of several of the most il .^ 
portant acts connected with the local financial admil j 
istratioD. Thus as a general thing all local loans nee , 
the approval of the treasury or the local-goverameil ^ 
board, and where a borough is ijermitted by such ad ^ 
as the artisans' dwelling-houses acts to enter into 
lai^e scheme of local improvements the confirmatioai 
their decision to put the acts into operation ia generall] 
necessary. In this case, as in some other instances, 
confirmation is to be made by the local-govemi 
board, but has no fort-e until it has in its turn 
approved by Parliament.' 

2. Central audit of CKCounts. — In almost all cases 
cept that of the boroughs the accounts of the vi 
local authorities ai'e subject to a central audit and 
for this purpose be sent in to the local-governi 
board at London. For the purpose of auditing thi 
accounts the local-government board has divided the 
country into auditing districts to each of which there 
is attached a district auditor under the control of th* 
local-government board who has the right, subject 
to an appeal to the local -government board, to refuse 

' Chalmers, iy. ci!,, 156. 
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'allow to the officer who has been epending money 
1 allowance for money which in his opinion has been 
ent contraiy to the provisions of the laws.' Accounts 
the boroughs, are not, however, subject to this central 
dit, but are audited by the borough auditors, two of 
lom are elected by the municipal citizens and one of 
iom is appointed by the mayor and is known as the 
lyor's auditor.' 

S. Powers of convpulmm. — One of the reasons for 
& reform which has been made in the local-govern- 
mt system since 1834, was the desire to prevent any 
iality from escaping the burdens which were imposed 
on it by the law, as the agent of the central admin- 
ration, and from so neglecting such matters as were 
Tital interest to the people of the localities as to en- 
uger their welfare. One of the characteristics of the 
ntral ailministrative control which was introduced as 
result of the reform was therefore the grant of the 
iwer to the central administration to step in and force 
negligent locality to perform the duties which were 
[posed upon it by the laws. This control is particu- 
rly strong in the poor-law administration, in the 
Bltary administration, and in the administration of 
iblic instruction. In the poor-law administration the 
cal-government board has the power to lay down 
ineral rules of management which the boai'ds of poor- 
w guardians are bound to observe, and to force the 
lardians to provide the necessary accommodation for 
* poor. In the sanitary administration the same body 
te the power to force the localities to do what it con- 
iers necessary for the preservation of the public 

■HM., is6indi57. 

Hnnit^psl CarporaiioDs Act tSSz, <{ecs. 25 and 26. 
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health and iu case of the refusal of the locality to o 
the local -govern meut board has the right to app 
a temporary commission to do what is necessary a 
to raise the money exiwnded by such commission^ 
:. means of a rate to be levied on the rate-payers of ti 
locality.' So in the matter of education. If the edniw 
tion department, i. e. the committee of the privg 
council for education, believes that there is not sii 
ficient accommodation for the children of a given localil 
in the private schools which come up to the gova 
ment requirements, it has the right to order the electil 
of a school board, which then has the right to levy ts 
and borrow money for the supjrort of the public schoo 
or board schools as they are called, which are eata 
lished by such school board. If the locality j-efuses 
take the necessary action, the education department ll 
the right to proceed a8 iu the case of bad sanitary eoi 
ditions.' As the borough organization proper does no 
as has been said, attend to the poor-law or education 
administration, and as in the case of the sanitary i 
ministration the borough council is the local authori 
subject, like all local health boards, to the control 
the local-government board at London, the 
administration has through these powers of compulaifl 
a pretty complete power over the administration 
those matters which affect the general welfare, wheth 
attended to in the urban or rural districts. 

4 Bisciplinary powers over the local dvil servict^ 
Besides the powers relating directly to the conduct' 
the administration which have been mentioned, f 
local -govern ment boai-d at London has also t 
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Iwer of confirmation of almost all the appointments 
j subordinate positions iu the civil service of the 
(ards of poor-law guardians, and has the sole right 
remove such subordinate officers. It was considered 
cessary to give to the central supervisory authority 
the poor-law administration such strong powers of 
ntral control if it was to be hoped that any sort of 
ier was to be got out of the chaos which had been 
e result of the uncontrolled exercise of the local 
'Wers possessed by the overseers of the poor and the 
stices of the peace under the old system.' 
6. Grants in aid and central infection. — Iu several 
Bea the law provides for grants of money made either 
• the central government or by the county councils 
the various local authorities in aid of an administra- 
re service, e. g. the police. As these grants are made 
ly after the particulai' service has been iuspeeted by 
e central government, and certified by it to have at- 
ined the standard req^uired by the law, the central 
ministration may, by appealing to the self-interest 
the localities, exercise a large control over them in 
le interest of administrative efficiency and uniformity. 

VI. — General characteristics. 
The general characteristics of the English system 
« the same as those of the system obtaining in the 
'nited States. That is the legislature enumerates the 
jwers of the localities and itself exercises a great con- 
si over their actions. One important difference is, 
Iwever, to be found in the way in which this control 
' exercised. While in the United States all local 
pslation is subject to about the same rules of proce- 
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dure 03 are in force for all legislation, i. e. local bills i 
are submitted to the proper committees which may or I 
may not, as they see fit, give a hearing to parties inte> I 
ested, and are subjected to the regular number of read- 1 
ings, vis., three; in England the absolute impossibility | 
of the exercise by the legislature of any effective con- 
trol over private and local legislation through the pro- 
cedure adopted for ordinary legislation has led the 
English Parliament to develop a special procedure 
which must be followed in all cases of local legislation 
and to the insistence through the adoption of certair 
acts known as " clauses acts " upon the insertion in 
special and local bills of certain important conditi( 
Further the rules of procedure adopted require tl 
all parties interested in the passage of such bills si 
have notice of them and that all the bills themsel" 
shall be examined most thoroughly before particultf' 
committees, on which examination counsel are heard 
and witnesses examined. Finally in many cases local 
bills have to be approved by the local-government 
board at London or some other central authorily. 
The development of this system has led to the foi 
tion of a special class in the legal profession who 
known as parliamentary barristers, and whose sole 
cupation is the representation of parties before 
parliamentary committees appointed for the pui*poae 
examining local and private bills.' 

The only other points in which the English sysl 
differs essentially from that adopted in the Unit 
States are : the more concentrated character of the 
local organization {e. g. in the county and borough) ] 
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he greater strength of the central administrative eon- 
rol which has been rendered necessary by the posses- 
Ion by the localities of rather laiger po^vers than 
hose possessed by the United States localities, though 

must be remembered that the same principle of the 

numeration in the statutes of local powers, which is 

force in the United States, is in foi'ce in England ; 

id the greater number and more confused condition 
f the local areas. While in America the attempt has 
een made, and with generally great success, to confer 
bnost all powers of local administration upon the 

lunty and town or some division of the town such as 

le school district, in England there is little coincidence 

areas. Almost each branch of administration has 

own area and in many cases its own administrative 

rganization. The tendency is, however, towards a 

impliflcatioQ of these conditions. 

It is to be noticed that the system whose outline 
taa been given, does not apply to the new county 
London established by the act of 188S, whose 
aganization differs considerably in details from that 
jossessed by the ordinary English county ; nor to the 
jity of London, which is formally governed now very 
nnch as it was during the middle ages, and in such a 
Kculiai' way that little profit may be derived from 

8tady of its institutions. 
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CHAPTER VI. 

THE FKKNOH SYSTEM OF LOCAI. ADMINISTRATION. 

/. — The continefital method in general. 

The continental method of pi-oviding for the partit 
pation of the localities in the work of administration 
quite diffei'ent from the English method. In the fir 
place the whole work of administration is divided inl 
central administrative work which is to be attended 
in the local districts by officers regarded as centa 
officers, and Into local adminiatratlve work impos 
upon the local municipal corporations and attended 
by them lai'gely in accordance with their own ide 
and through their own officers, who are in many cas 
separate and distinct from the representatives of tl 
central administration in the local districts, althoa 
largely subject to the control of the central office 
In this system local power is given by the legislate 
by general grant, but its exercise is subject to cent 
administrative control. The legislature has never 
tempted to enumerate the duties of the local corpoi 
tions with the same minuteness as in England and 
the United States. The statutes simply lay down tJ 
general principles of local administration, leaving ts 
the local corporations to carry them out in their de- 
tails. The legislature simply says that the local co^ 
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^^ons are to attend to local afEaii's or tliat the prin- 
ipal authority in a given district, which is at the same 
ime a corporation, is to control by its decisions the 
ffairs of the particular locality. What " local affairs " 
neans is to be derived from a perusal of the laws with 
he object of finding what the legislature has said 
hall be attended to by the central administration. 
Ul that in the nature of things may be called adminis- 
ration and can be attended to by the localities and 
las not been put into the hands of one of the central 
athorities is then I'egarded as local in character. The 
wal municipal corporations are not therefore, as in 
he United States, authorities of enumerated powers, 
lut have the right to exercise all such powers as they 
rish to exercise, and in the manner they see fit to 
dopt, provided they do not violate the letter or the 
pint of the law. But they are subject to a central 
dministrative control which ia to prevent them from 
ncroaching upon the competence of the central gov- 
mment and in many cases from acting extravagantly 
ff unwisely. 
In accordance with pure theoiy such a system of 
emtorial distribution of administrative functions 
lecesaitates the existence of two separate sets of 
luthorities, one for the central administrative and one 
or the local admioistrative work. The administrative 
tiBtricts for the purposes of central adminiati'ation 
lay or may not be the same as the districts of the 
lanicipal corporations. Sehlom, however, do we find 
he pure theory eai-ried to its logical results. Central 
athorities are often, both in France and Germany, 
ailed upon to attend to local matters at the same time 
[lat they are attending to central matters and vice 
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versa. But in almost all cases there is a clear distinc- 
tion between the two spheres of local and centra] 
action even when one authority acts in both sphtres, 
The central control over such an authority will differ 
according as it is attending to central or local busi- 
ness. 

The origin of this general system is found in tU 
feudal system which was adopted more completely o 
the continent than in England and in accordance wit^ 
which local autonomy received the fullest recognition*' 
//. — History of the French system of local administration. 
1. Up to tJie revolution. — The territorial unity of 
French state was attained many years ago. The 
vassals, who under a weak monarchy might hai 
developed into independent princes, and whose 
mains might then have formed separate common- 
wealths, were suppressed by the kings and their lands 
became provinces of the kingdom of France. Most 
matters of administration, which during the feudal 
regime had been attended to by the vassals, became s 
part of the royal administration and were attended to 
by the royal ofBcers who were subject to a stiong cen- 
tral control. These were the intendants, who date 
from the time of Richelieu and Louis XIII, and whose 
work was performed in the provinces or generalities as 
they were sometimes called,^ and the council of thfl 
king at the centre which directed all their actions and 
heard appeals, taken by individuals aggrieved, from 
their decisions.' The great centralization of govern- 

' C/. Stengel, Organisalioa der Pratsdscim VerwaUung. i8 and Ig. 

' AucDC, op. ill., I., 150, 151 ; Dethan, L'Organiialien des QmiHls GM- 
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lent under tlie absolute mouarcliy left little room for 
ny important local authorities ; though we do find 
Ten in the times of the most extreme centralization 
bat there were in certain of the provinces, called pays 
'^etats and occupying a privileged poaitiou, local as- 
Bmblies having more or less control over the actions 
f the inteudants ; and also that in some of the largest 
Ethe cities the people had more or less well-defined 
ghts to elect their municipal officers, rights, however, 
E which the king was endeavoring in the interest of 
jntralized government to deprive them.' The at- 
anpt made by the government of Louis XVI juat 
jfore the revolution to introduce into all parts of the 
ingdom provincial assemblies modelled on tht- as- 
onblies of the pays d'etats failed;^ and when 
ie revolution came in 1789 it found a most highly 
aitralized system of administration — a system wliich 
Brdly recognized the local districts as anything more 
Ian administrative circumscriptions, possessing few 
: any corporate powers. In these districts most 
latters of administration were attended to by officers 
ither apix)inted and removed by the king in his 
leasure, or else subject to a strict central control 
le system which the revolution received as a legacy 
fom the absolute monarchy it made few radical 
flanges in. 

2. The 7'evolution. — The aim of the revolution was 
ttcial and political rather than administrative reform. 
le revolution destroyed the social system on which 
he absolute monarchy rested and introduced the 
•olitical principle that the people should have a larger 

' Direste de la Chavanne, Histoire dt , 
' Delhan, ep. dt.. 6 el seq. 
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influeuce iu the mftuagement of the government, but: 
did little more iu the way of permanent administratil 
reform than to make the system more symmetrical tl 
it had been before. The reason why no greater ebi 
was made in the general character of the aJminiat 
tive system was that the revolution really aimed at 
same end that had been before the eyes of the absolnl 
monarchy. This end was the crushing out of feudi 
the taking away from the privileged classes those 
political and social privileges and exemptions wl 
had been the cause of so many of the miseiies of 
absolute monarchy, but for which the 
monarchy was responsible only in so far as it had 
allowed them to continue to exist, after the duties 
which had been originally associated with them had 
been assumed by the Crown, and after the expenso 
which their performance necessitated had been imposed 
upon the tax-payers. The cause of the dissatisfaction 
of the people with the absolute monarchy is to be 
found not so much iu the character of the government 
which it gave the people as in the fact that its progress 
in the desired direction of abolition of feudal pnvileges 
seemed almost to have ceased. Therefore we find that 
the chief refoiins of the revolution were social and, to 
a degi-ee, political but not administrative. The cele- 
brated night of the fourth of August, 1789, saw the 
abolition at one time of about all that was left of the 
feudal regime, while the exemption of the privileged 
classes from taxation was done away with by the new 
and proportional system of taxation formulated and 
euacted by the revolutionary leaders in the con- 
stituent assembly. After the constituent assembljj 
had thus cleared away the d6bri8 of the teut 
system it would have been suicidal for it to 
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ish any syeteQi of admioistration in which large 
ights of local government were given to the people of 
be localitieB. For the people, aa a whole, were so 
itterly incapacitated for political work, through long 
dministrative and governmental tutelage, that it is im- 
■wbable that they could have succeeded in governing 
hemselves well. At first it is true there was a slight 
ttempt in the direction of decentralization, but this, 
B might have been espected, was unsuccessful and led 
disorganization and inefficient government, as indeed 
lid all attempts at reorganization until the government 
rf the directory when Napoleon came into power.' 

3. TheNapoleoniclegishiiion. — Napoleonisto Finance 
irhat the Norman kings are to England. He moulded 
lie form of her local institutions. The laws and de- 
sreea which were passed during the pei-iod of bis control 
it the government have, it is true, received during thia 
sentury most important modifications, but the main 
principles of the present system of local administi'ation 
Kre even now to be found in them. Napoleon was 
Satisfied that the social pnnciples of the revolution 
eonld be adhered to only through the establishment of 
fc most centralized system of administration and govem- 
nent, by means of which the impulse to action should 
eome from the centre and which should be controlled 
t^ those who were in sympathy with the new order of 
things. Since Napoleon's time, however, there has 
been great progress in the direction of decentralization. 
»lii8 began with the government of the restoration and 
peached its climax in the communes act of 1884'; and 

'Ancoc, I., »5i-3 ; Dethan, i6 tl stij. 
Cf, Ducrocq, Droit AdminiilraUf. qs ct nf. The laws which did most in 
fte way of decentralization are thoae of June 22, 1S33; Match 21, 1S31; July 18, 
UW; Ai^ust 10, 1671; April 5, 1S84; and the decrees of March 15, iSja; and 
t^\ 13, iS6t. 
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has consisted in tlie recognition of the possesfflon 1 
the localities, or at least the most important of tl 
localities, of juristic personality and that there belong 
to them a sphere of action of their own in which tlri 
central adrainistration is to interfere but little. 
notwithstanding the decentralization which has beai ' 
going on, the French system of administration retains ' 
even at the present time quite enough of the old N* ' 
poleonic principles to make it, as compared with om 
own, a system which from the administrative point of ' 
view is quite centralized. 

///. — The department. 

The entire country is divided into departments, es 
of which is an administrative district for many matt 
of central concern and is at the same time a munici[ 
corporation with its own affairs to attend to and its 
own officers to attend to many of these aifairs.' 

1. The prefect. — In each of these departments is 
placed an officer called the prefect, who is appointed 
and removed by the President of the republic on the 
proposition of the minister of the interior.' He receives 
a large salary, and, from the nature of his position, is 
obliged to devote his entire time to his work.' The 
jjrefeet is thus a professional officer in that his work is 
his profession, but the laws do not require any Bjiecial 
qualifications, the position being regarded as a purely 
political one, in the filling of which the President shall 
be allowed a wide discretion.* The prefect ia at the 

' Aucoc, I., 205. 

' L. 3?>p!umSse, an VIII, art. 2. This is the great Napoleonic administradve 

' Cf. Decree Dec. 23, 1872, 

* Block, OicHonmare, etr., g75, sec. 23. 
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ime time the i-epreseutative in tile department of the 
Sntral government and the executive officer of the 
jrely local administration of the department.' That 
he 18 a centi'al and a local officei'. As a central of- 
»r lie is the subordinate of all the ministers of the 
intral departments at Paris, He is to see that all the 
pWB and decrees and central iustructiona sent out by 
le ministers are put into operation.' He appoints and 
ismisses a vast nnmber of officers employed in the ad- 
ministrative services of the central government which 
leed attention in the department. Among these of- 
are many who in the United States would be 
ipointed diiectly by the heads of departments, e. g. 
has to appoint all the wardens of the prisons, the 
9 important postmasters and the letter carriers, the 
9 important police officers, supernumeraries in the 
legraph service which is a part of the post office, 
imtlar officei's in the service of the direct and indirect 
:e3, highway overseers, teachers in the primary 
lliools, etc., etc? He has also a wide power of direc- 
n and control over the acts of all these officers and 
ly remove them from office.* He has a lai^e police 
(dinance power where the matters to be regulated are 
Buch a character as to need uniform regulation for the 
ntire depai'tment or for several communes therein.^ 
lis power of ordinance is, however, the delegated 
linance power, as his ordinances must always be 
ased upon some statutory provision in order to have 
ly force.* The prefect also represents the central 
iTemment in the courts whenever it sues or is sued.' 

s cited. 
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Finally, as agent of the central government, the prefect 
exercises a large control over the local administration 
of the communes within the department.' 

In the second place the prefect is a local officer. He 
is the executive officei' of the local administration of 
the department. He appoints all the officers in thej 
departmental service.' He has charge of the financial 
administration of the department, issuing all orders 
payment on the department treasury .° He directs the 
execution of all departmental public works.* Hs 
draws up the departmental budget or estimate of ei- 
penses and receipts and represents the department 
before the courts.'' As executive of the depaitmental 
municipal corporation the prefect is to execute the de- 
cisions and resolutions of the general council whici 
finally determines how the affairs of the department 
shall be managed. As representative of the centisl 
government, however, the prefect is subject to the 
direction and control of the central departments at 
Paris. 

2. The cov/ncM of the prefecture. — By the side of tli9 
prefect is placed a council called the council of tha 
prefecture whose members are appointed and dismissed 
by the President of the republic, are salaried, and may 
not follow any other occupation.* They are thua pro- 
fessional in character. This body is at the same timfl 
an administrative council and an administrative courts 
As an administrative council the council of the pre- 
fecture is called upon in many instances to advise the 
prefect. But while the prefect is thus bound in many 






' Block, Dictionnaire, 756, art. 45. * Aucoc, I,, 354. 

'Aucoc, I., 15S, 254, > L. Aug. 10, 1871 
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to ask the advice of the council, he 18 never 
bliged to act in accordance with the advice so ob- 
tined.' This is in accordance with the French princi- 
le, which has already been alluded to, by which it is 
Dped to obtain a concentrated responsibility for every 
mioietrative act and at the same time to make it cer- 
in that the most important acts will not be performed 
cept after proper deliberation. In addition to acting 
a council of advice the council of the prefecture is 
one or two cases to act independently of the prefect. 
hus the commune may not undertake a lawsuit with- 
tt first obtaining the consent of the council of the 
■efecture.^ 

3. Dq)aH7nental commission. — Up to 1871 the pre- 
ict acted in his capacity as executive of the depart- 
intal municipal corporation subject to no permanent 
teal control. He had, it is true, to execute the deci- 
ions of the general council of the department, but as 
ids met usually only twice a year his actions as de- 
artmental executive were not subject to any effective 
1^1 on the part of the departmental authorities. 
of August 10, 1871, which is to a large ex- 
>de for the administration of the department, 
an authority of a more peiToanent character 
lU the general council, which was not only to con- 
ol the prefect in his administration of departmental 
:Mr8, but was also to perfoi'm some of the local 
ities of the prefect. The institution was modelled 
. a similar one in Belgium.^ This is the depaitmen- 
I commission. This body is composed of from four 
seven members and on it all sections of the depart- 

' Aucoc, I,, 163. ^ Ibid. 

' Dethan, op. ill., ch. 1., p. 51. 
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Bieut shall, as far net ^Jossible, be repi'esemed.' Its 
members are elected by the general council of the de- 
partmeut,' receive no salarj', and may follow other 
occupations.* It is tbus a distinctively popular au- 
thority. It meets once a month regularly and may 
meet as often as is necessary/ Its main duty is to 
control the administration of departmental interest! 
by the prefect. Thus it presents to the general eoiin- 
oil its views of the prefect's estimates for departmental 
expenses,* It also examines the accounts of the pre- 
fect \vho has to lay before it every month all his orders 
of payment and his vouchers ; and it makes such ob- 
servations on them as it sees fit,* It makes an iuveo- 
tory of the property of the department. Its consent is 
necessaiy to the making of all important contracts 
foi- the department by the prefect and to the bringing 
and def eadiug of suite to which the department ia a 
party.^ This control over the administration of de- 
partmental afltairs by the prefect is its most impoi'tant 
duty, but in addition thereto it has in several cases an 
actual power of decision in administrative matters 
most of which were, before the law of 1871, decided 
by the prefect. Thus it determines the order of prior 
ity of departmental public works, and fixes the manner 
of placing departmental loans when these matters have 
not been attended to by the departmental generalJ 
council.* It has a series of duties to perform relatiw 
to the highways, aids in the assessment of the landt^ 
and appoints the members of commissions attendll 
to works of a semi-public character which have been 

' L. Aug. lo. 1871. arts. 69, 70. ' Ibid., art. 7g, bci 

^IHd. ^Itiid., an. 7B. 

* Ibid., art. 75. ' Ibid., art. 5J. 

*IHd., an. 73. ^ Hid., arl. 3i. 
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subsidized by the department.' Finally the general 
council may delegate its powers to the departmental 
;commission.' 

These are the executive officers in the department, 
md, BO far as the purely departmental administration 
coneerned, they act mainly by executing the resolu- 
tions and decisions of the general council which really 
Jetermines the character of the departmental admiuis- 
tratioD. 

4. The general council. — The general council is com- 
[losed of members elected by the people of the depart- 
ment, one member being elected in each canton of the 
lepartment." The canton is little more than a judicial 
Ind election district. The general council is elected 
iy universal suffrage.'' All electors twenty-five years 
rf age are eligible who have resided in a commune of 
le department six months.^ One quarter of the mem- 
ars of the council may be non-resident provided they 
ive an interest in the department which is evidenced 
ily the fact of paying direct taxes or the possession of 
Uided property therein.* Generally all professional 
ifficers of the government are ineligible.^ Finally no 
me may be a member of two general councils.' The 
ierm of office is six years, one half of the members 
il the council retiring every third year.' The President 
the republic may however, dissolve the general 
(mncil by special decree."" In case he does so he must 
iotify the legislature and must provide for an election, 
to* the fourth Sunday after the issue of the decree." 

' L. Aug. 10, 1S71 pmsim. ' L. Aug. 10, 1871, art. 17, sec. 2. 

I iB<-rf., art. 77. '7^<-/..art. 8. 

' L. Aug. 10, 1B71, art. 4. -^ IM.I.. art. 9. 

' nid., art, 5 ; L. April s, 'B84, art, 14. ' rbiJ., art. 21. 
' L. Aug. 10, 1871. art. 6 ; L. April 15. 1884, art. 14. "• Ibid., art. 35, 

"/*«/., art. 36. 
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This body meets ordiuarily twice a year,' but n 
be called together on any other occasion by decree i 
the President of the republic or on the demand of fr 
thirds of the members.^ The general council elects i 
own officers ' and makes its own rules,' with the exce 
tion that the law fixes the quorum at a majority of i 
members, and provides that the ayes and the no 
must be called at the request of one sixth of its ma 
bers, and that the president of the council decides 
case of a tie vote.^ Its meetings finally are publi 
and its members receive no salary.' 

The jjowers and duties of this body relate in 1 
main to the affaire of the department. It does, ha 
ever, have a few powers relative to matters which I 
general in character oi' to those of the communes with 
the department. The law which fixes its powers a 
duties is in form an exception to the general M 
adopted upon the continent for the detennination 
the share of the localities in the work of administrati* 
Nowhere in it do we find a general grant of the pow 
of local government to the general eouucil. On I 
contrary, the law enumerates the cases in which 1 
general council may act in the domains of both loi 
and general administration. But in the domain 
local administration the enumerated powers embra 
such a wide range of subjects that what 
form an exception is not so in reality. For 1 the 1« 
puts into the hands of the general couneil the conti 
of all department property, finances, and taxes, of hig 
ways except the state roads, department public wor 
of all kinds, public charity so far as that is a branch i 
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,blic atlministration, the apportionment of the quota, 
rhicb tlie department has to 2'fiy of the direct state 
xes, among the various distfifts of the department, 
le determination of election districts, and finally gives 
* the general couucil quite a large supervision over 
le administration of the communes within the depart- 
ent.' It will be seen fi-om this enumeration that, so 
tr as the administration of affairs affecting the depart- 
lent interests alone is concerned, the general couucil 
about as wide powers as if the law had simply 
ranted to the general council, as the communes act of 
B84 has gi'anted to the communes, the general power 
! local government. Finally the enumeration con- 
lins instances of the grant of powers which relate not 
I the department administration but to the general 
fcate administration, as well as instances of supervisoiy 
ewers over the admiuistration of the couimunea 
ithin the department. But the general council to 
'hich these wide powei'a are granted has been subjected 
» quite an important administrative control. In one 
two instances, it is true, the law has provided for a 
pecial legislative control, in that it says that if the 
eneral couucil wishes to exceed the limits of the 
Biing power which have been fixed by the general 

idgetary law that is passed annually, or of the borrow- 
hg power, as that is fixed by the law govemiug the 
lepartmeut administration, a special law will be neces- 
ary. These are however the only instances in which 

le law has made express mention of any application 
or legislative authorization and the very mention of 
lie fact would seem to indicate that such a practice is 
juite unusual in France. There are, however, many 

' L. Aug. lo, 1871, arts. 37 and 46, 
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instanceH enumerated in the law in whicli the action of 
the general euuncil, in order to be valid, needs the 
approval of the central administration. Thus where 
the general council desires to sell or change the use 
buildings whicli are used for the purposes of gent 
state administi'atiou, as e. g. court houses, normal Bchi 
prefects' offices, prisons, or garrison buildings of 
gendarmerie (police), which all belong to the dej 
meiit corporation, it is necessary that the resolution 
the general council ordering such sale or change of 
receive the approval of the central administrat 
which is generally given by a decree of the President 
of the republic' 'Again the resolutions of the general 
council, deciding what the department shall pay of the 
expense of public works constructed by the central 
administration but of peculiar advantage to the de- 
partment, and aa to the imposition or increase by the 
communes of octroi taxes, need central administrative 
approval, which is usually given in the same way,' 
Finally all powers graut-ed to the council by law9 
other than the law of August 10, 1871, are subject 
to the same central approval. While in all thew 
cases the central administration has the light 
veto the resolution of the general council on the groi 
that it is unwise, still the resolution of the gent 
council is valid if the central administration does 
exercise this right of veto. In certain rare cases 
resolutions of the general council need, before they 
valid and capable of execution, the express approvi 
the central administration. The most important 
these is the budget. Though the general council 
in a general way control over the appropriations of tl 

1 L. Aug. lo. 187:, an. 48. ' Ibid. 
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iepartment, still the budget may uot be executed until 
it bas been expressly approved by a decree of the 
'resident of the republic. The puipose of this pro- 
rision is to offer a means of preventing the general 
WuncU from neglecting to provide for the expenses 
hich have been imposed by law upon the department, 
e. department chaiges as they would be called in the 
tJnited States. If the general council should so neg- 
lect or refuse, the President of the republic has the 
right, when the budget is presented to him, to insert in 
it the necessary appropriations and to provide for the 
ivying of a special tax if that is necessary. These 
ibligatory expenses or department charges are those 
necessitated by the management of those 8er^■ice^ for 
which the law makes it the duty of the general council 
to provide. They are contained in article 60 of the 
law of August 10, 1871; and amoug them may be 
mentioned the provision of the necessary buildings for 
the officers in the department, e. g. the prefect, the 
ander-prefect, the depai'tment board of education, 
which is a council of advice to the prefect, the gairison 
inildings of the gendarmerie, the court houses, efc., 
to. It seems, however, that the President can make 
no changes in the budget other than to make provision 
lor such expenses. Of course if the President finds on 
examining the budget that the general council has 
levied taxes or has resolved to borrow money in excess 
of the limits imposed by the law he may annul the 
decision or resolution thus violating the law, on the 
ground that the general council has exceeded its juris- 
diction. In fact the President may annul any resolu- 
Son of the general council which is in excess of its 
powers. But the decree of the President thus annul- 
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ling tile resolutioQ of the general council is not rei 
a veto of its act, but is simply a formal statement t 
it has overstepped the bounds of its competence ai 
that its action is therefore invalid. If the ultima 
decision as to the validity of the acts of the gener 
council lay in the hands of the President of the repQ 
lie this central control might degenerate into an ab! 
lute veto of all the acts of the general council. But 
would seem in accordance with the general principl 
of the French administrative law that an appeal mi 
be taken from the decision of the President to tl 
highest of the administrative coui'ta, viz. the council 
of state, which has the right to declare the act of the 
President null and void in case it should deem that lie 
had declared not within its competence a decision of 
the general council which really was within its conk 
petence.' Thus the final deeieion as to the jurisdictii 
or competence of the general council is made by tl 
administrative courts and not by the active administi 
tion itself. 

From this slight review of the powers and duties ■ 
the general council and of its relation to the centp 
administration and government it will be seen that tl 
initiation of almost all measures affecting the pure^ 
local affairs of the department is in the hands of tl 
general council whose decisions may, in case it exceed 
the powers granted to it by the law, be annulled b 
the central administration, subject to the control of the 
administrative courts. The general council may not^ 
however, make such use of its powers as to neglect the 

' See on this point decisions ot the council of state of Nov. ig, i366, reponri 
in Dilloi. R^innl PAioJigui. i366. Part III., ro6 ; also Aug. 8, tS;a, M, 
187a. Part III,, 49 ; Nov. 19. l83o, Ibid, 1880, Part III., 34. 
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luties which have been imposed upon it by the law, 
md where the central administration ia interested, as 
Fell as the department, a power of control is given to 
he central administration over the acts of the general 
ouncil by means of which it may annul them on the 
[round of their inexpediency, in which case there is 
lo appeal to the administrative courts. The statement 
rhich is sometimes made that the central government 
tas an absolute veto over the acts of the general coun- 
il is therefore not correct. On the contraiy the gen- 
iral council has really more control over the affairs of 
he department than has the county authoiity over the 
kSairs of the county in the United States or even in 
England. The gi'eat difference between the American 
md the French system is that while we give very few 
Kiwers to the county corporation and make it neces- 
iaiy for the people of the county to have continual 
fesort to the legislature for the grant of some special 
power whose exercise is necessary to their welfare, but 
ieldom resort to any administrative control over the 
lets of the county authority, the French prefer to gi'ant 
io the department authority very wide local powers 
)at subject their esercise to a central administrative 
lontrol, in order to provide some means to prevent the 
[eneral council from exceeding its powers and from 
Krting in such a way as to prejudice the interests of 
he state at large, 

IV.—Tke district. 

Each department is divided into arrondissementa or 
districts, in each of which are placed an under-prefect 
md a district council.' The under-prefect is appointed 

' L. 2Sfi!u!/We a: VIII, art. 8. 
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and dismissed by tlie President of the i-epublic, and, 
like the prefect, ia a professional officer. He is tta 
subordinate of the prefect, his main duties being to 
cairy out in the district the orders which he may 
ceive from the jirefect, though in some cases the li 
grants bim discretionary powers.^ There has 
some talk of abolishing this office altogether on 
ground of its uselessneas, but two reasons have so 
prevented this from being done. One of them is tl 
the office of under-prefect is valuable as a means 
educating men for the position of prefect. The othi 
more of a practical political character, is that the office 
is valuable as a means of patronage to the central gor- 
ernment. The council of the district is elected in the 
same manner as the general council of the department' 
Its functions are, however, quite unimportant and re- 
late only to the central administration, as the district, 
not being a municipal corporation,' has really do 
affairs of its own to attend to. The most important, 
function of the council of the district is to appoi 
among the communes in the district the quota of tl 
direct apportioned taxes of the central governmt 
which has been apportioned to it by the gem 
council.'' 

Both the general council and the council of the dis- 
trict are regarded as councils of advice to the central 
government, which is often obliged by lawto ask their 
advice on matters of general administration affecting] 
at the same time the interests of either the departmei 
or the district, though, in accordance with the Frei 



' £. g. see decree of April 13, 

'L. July 30, 187J. 

' L. May 10, 1838. 

* L. May 10, 1B36, arts. 40, 43. 45-7- 



id law of May 4, 1864. 
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lie to which allusiou has been made, it is never ob- 
red to follow the advice so given.' In addition to 
ving its advice when asked, both the general council 
id tlie council of the district have the right to express 
leir wishes to the central administration in regai'd to 
atters of peculiar interest to the section which they 
present, but care is taken to prevent this power from 
jgenerating iuto a mere expression of political views, 
it is expressly pro^nded in the law that expressions 
the general or district council on political matters 

ti beyond its competence, and may be declared null 
d void by the central administration,^ 



1. History. — Below the department district and canton 
« find the commune as thellowest administrative unit.| 
he commune is eitherirural or urbanj but the French 
m makes no formal distinction in organization between 
(e two, both being governed by the same law, viz. the 
m of April 5, 1884. While the department is an 
ptificial creation of the revolutionary period, the cora- 
rone is a natural growth. Before the revolution we 
nd that there were, as a result of social and political 
onditions, two kinds of local communities in France, 
the urban communes and the rural communes. In 
be former were an officer, called by different names 
it performing for the most part executive functions, 
id a deliberative council. In the rural communes, 
id even in some of the cities, a general meeting of the 
ilhabitants was often found together with a series of 
ixecutive officers.' A decree of 1702 established in 

' L. Aug, lo, 1B71, art. 50 ; L. May 10. 1838, art. 4. 
'L.Aug. 10, 1871. art. 51 ; L. May 10, 1838, art. 44. 
' Cf, DuGSle de la Chavanne, op. Hi., I., aoi. 
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each of these mral eouamunes an officer called a syndic^ 
who was to act to a large extent uoder the superviaionj 
of the intendant of the generality or province in whi( 
the commune was situated.' The acta of all thi 
authorities were subject, just before the revolution, 
very strict central control, which was one of the resi 
of the administrative centralization of the absoh 
monarchy. In 1789 the constituent assembly decid( 
to efface all distinction in administrative organization 
between the rural and the urban districts,' and provided 
for the formation of about 44,000 communes.' Dif- 
ferent experiments at organization were made in the 
period between 1790 and the year VIII or 1800 
when the Napoleonic legislation was adopted. By this 
legislation there were placed in each commune a 
mayor and a municipal council,* the former attend: 
to executive business, both that relating to the coi 
mune, which was a municipal corporation, and that 
fecting the state as a whole, and the latter attendi 
simply to local business. By this Napoleonic legisla- 
tion, both the mayor and the members of the municipal 
council were appointed and could be removed by the 
central administration, while the decisions of the mu- 
nicipal council, even though they aflEected simply the 
local affairs of the commune, were in all cases subject 
to the approval of the central administration.' Since 
the overthrow of the empire there has been an almost 
continuous tendency to decentralize this extremely cen- 
tralized system. 'In 1831 the municipal council became 
elective,* and by a gradual process the mayor has he- 

' Aucoc, up. cil., I., 170. * L. a3 pluvifsc, an VIII, 

' L. Dec. 22, 1789 — Jan. 8, 1790, art, 7. ' Ducrocq, op. nl.. I. ,117 etttj, 

'Aucoc, "f. iif,, I,, 171. ■ L. March 24, 1331. 
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feome elected by the municipal council in all the com- 
Bunes of Fi'ance.'l But up to about 1884 no actual 
aower of decision was given to the municipal council, 
frbose resolutions were in moat casea subject ti> central 
administrative approval.^ rTbe law of April 5, 1884, 
lias made a most radical change in this respect by pro- 
viding that the decisions of the municipal council are 
ibsolutely fiual except in those cases in which the law 
bs specially provided for central administrative ap- 
proval.^ 

2. The mayor. — In each commune at the present 
time are to be f ouud a mayor and several deputies who 
are to assist him In the performance of his duties, all 
elected by the municipal council. In both cases the 
choice of the council is limited to its members. They 
serve for the term of the council, but may be suspended 
by the prefect of the department for one month, by the 
minister of the interior for three months, and may be 
removed by the President of the republic. Removal 
teakeB the person removed ineligible for the peiiod of 
Bne year.* Fui-theri the prefect has quite a large con- 
trol over the mayor in that the law provides that if the 
uayor refuses to do an act which he is obliged by law 
© do, the prefect may step in and, after demand made 
to the mayor, proceed to do the act himself or may 
bave the act done by a special appointee.^ The mayor 
,d his deputies are unsalaried and are not profes- 
ional officers like the prefect. Their official expenses 
to be paid however.* 

F 

\'* ^otni, J>roU Aiiniinislrali/, 276 citing L. March 28, 1B82, 

■' DucTOCq, af.rit., I., aig il seg. 

'■ Boenf, i!0. cit, 265. 

■* L. April 5, 1884. arts. 75-86, ' Hid., art. 85. ' Hid,, art. 74. 
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\J\k.v thtf prefect, the mayor is at the same time the 
agent of the ceotral admiDistration in the commmie 
and is the representative and the executive of theotHit 
munal municipal corporation. As an officer of the 
tral a<.IministratioQ he \9 in meet cases ander 
supervision of the prefect. Among his duties as 
central officer may be mentioned his duty to keep a 
register of vital statistics. As the French law expresses 
it, he is an officer of the Hat ci'viL As such he also 
solemnizes all marriages' He is also an officer of what 
is known as the judicial police and, as such, has the 
power to file informations in purely petty offences and 
may act as public prosecutor in the smaller places.' He 
has to publish and execute all the laws and decrees 
within the commune, makes up the election lists, the 
census tables fi>r the recruiting of the army, publishes 
the assessment rolls, etc^ etc.* Finally the mayor has '. 
a large pjwer of local police. He has quite a laige 
power of ordinance, a power which, like the similar 
power of the prefect, is always based upon some ex- 
press provision of law. The power of ordinance 
granted by the statutes is, however, qtiite a general one. 
He has the right to issue such ordinances as maybe iiec»' 
sary to maintain good order, public security and 
He has also a large power of issuing orders of individi 
and not general applicatioD, as e. g. to fix the bail* 
tine for partictdar edifices, to grant building permit^ 
to remove nuisances, and so on.* AD such OTdioaoMS 
and orders are sanctioned by the penal code,' whid 

* CtiiJ'BatraeSmt Crimimrar. nts. It. 43-50. >ad 53. 

* Boerf, tf. da, aS7 ; Dnaoeq, tp, at., L. 197. 

* I> A^ 5, tSS4, wt. 47 : Boeof. ff. ni. sSg et ft*. 

* Art. 471. set 15. 
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unishes the violation of all legal ordiDancea aud 
rders by a fine. Aii iustance of the control which the 
(refect baa over the acts of the mayor when the latter 
I acting as an officer of the general state administra- 
ion, is to be found in the case of these ordinances aud 
rders which may be repealed by the prefect within a 
lonth after their issue.' 

As the executive officer of the communal municipal cor- 
loration the mayor has the appointment of most of the 
ommunal officei's,* the only important exceptions being 
ound in the ease of the local constabulary who are, to a 
irge extent, central officers aud under central control, 
he teachers, the forest guards, and the communal treaa- 
irer. Further the mayor is to attend to the detailed 
dministration of all local property and is to supervise 
he different administrative services which are attended 
ft by the commune. Thus in the financial administra- 
ion of the commune the mayor draws up the budget 
A receipts and expenses of the commune, orders all 
xpensea to be paid, has the detailed management of 
be revenue and property of the commune, executes 
ta contracts aud supervises its accounts and its public 
iBtitutions.^ But in all these matters it must be 
emembered that the mayor is simply to execute the 
ecisions of the municipal council, which has the final 
^termination of all matters of communal interestf 

3. The municipal council. — The municipal council 
I elected by universal manhood suffrage. Electoi-s 
lost have resided for six months within the commune 
r have paid direct taxes there. Electors must be regis- 
ered in oi'der to be able to vote.' The rules in re- 



' L. Aprils, 1684. a 
'Ibid., art. 102. 



' L, April 5, 1884, art. 90. 
'L. April 5, i384, art. 14. 



ago LOCAL ADMiyiSTRATIOK. 

gard to eli^bility are similar to those io force for the 
general council of the department.' The term of office 
is four years.' The council has four ordinary sessiona 
each year, but extraordinary se^ions may be called at 
any time.' The meetings of the eoancil are geoerally 
public. The mayor presides at all meetings of the 
council except when his accounts are being examined. 
As a rule a majority of the members constitates » 
quorum. Finally the council may be suspended for & 
mouth by the prefect ; and may be dissolved by the 
President of the republic. 

The duties of the municipal council relate 
exclusively to the local affairs of the commune, thci 
general duties being so few in number and so ummj 
ant in character as not to deserve special notice, 
the legal provisions governing the powers of the mumd-' 
pal council we find a good example of the continental 
method of regulating the participation of the locaEties 
in the work of administration. The law of 188-Hthe 
municipal code of the present time) simply says that 
the municipal council shall govern by its decisions the 
affairs of the conamune. In order, however, to prevent 
the municipal council from being extravagant or actbg 
unwisely, article 68 of the law provides that incerUun 
enumerated cases the approval of some central author- 
ity, as a general rule the prefect, shall be necessary, be- 
fore the resolnrions of the cpimcil are of force. In 
general this approval of th^central administration is 
necessary for the sale or long lease of communal prop- 
erty, for the undertaking of expensive public works, 
for the change of use of buildings used for general ad- 
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ministrative purposes, for the regulation, laying out or 
closing of streets, for the levy of taxes above certain 
limits, and for the borrowing of money beyond a 
certain amount, and the imposition of octroi taxes, i. e. 
indirect taxes on objects consumed within the cities. 
Finally the budget of the commune must be submitted 
to the central administration, which must approve it 
before it can be executed. The purpose of submitting 
the budget to the central administration is to afford 
it an opportunity to see if the municipal council has 
made appropriation for the obligatory expenses made 
necessary by law, and to prevent the council from 
being extravagant. If the budget does not provide 
for obligatory expenses, levies taxes or borrows money 
beyond certain limits, or provides for the payment of 
the current expenses of the commune from loans or 
extraordinary revenue, the central administration may 
make changes in the budget so as to make it conform 
to the pmvigions of law or to what the central admin- 
istration regards as proper. Otherwise the central 
administration may make no alterations in the budget 
as voted by the council.' 

Finally, in order to prevent the municipal council 
from overatepping the bounds of its competence as an 
authority for the purposes of purely local administra- 
tion and from assuming functions of a central character, 
it is provided that the central administration may de- 
clare any act of the municipal council outside of its 
jurisdiction to be void. In such case the municipal 
council or any one interested has the right to appeal 
from the decision, declaring the act of the miinicipal 
council void, to the administrative courts, which thus 

' L. April i, 18S4, art. 145. 
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have the power of determiuiug finally the question 
local JurisdictioQ.' 

It should be added finally that the municipal couo 
oil is regarded aa a council of advice to the central 
government, which in certain cases is obliged to cob 
suit it before proceeding to act. The council may 
furthej', juat as may the general council of the deparfr 
ment, express its wishes in regard to public matteia, 
provided it does not make use of this power to creats 
a political disturbance.' 

VI. — General characteristics of the French system of locd 
adm inistra t ion. 

1, Oenei-al grant of local power. — The French law 
is not nearly so specialized as is the law in the United 
States and England governing the powers of the local 
authorities. Much lai^er powers are granted to th« 
localities by the legislature in France than in tin 
United States or England. Thus a French city may 
adopt such institutions of local concera aa it may 8M 
fit without being obliged, aa is so often the case in 
United States, to appeal to the legislature for power, 
It may, in accordance with the provisions of the general 
law goveiTiing the jjowers of communes, and on accounj 
of the general gi'ant of local administrative power to tfe 
communes, establish municipal gas-works, or operatj 
local tramways, though no special mention is made i 
the law of any such powers. 

3. Central administrative control. — On account < 
the large powers granted by the legislature to tl 
French local municipal corporations it has been though 
necessary to provide a central administrative contrC 
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over their actions. This ceatral control is exeroieed 
with three objects in view. lu the first place, since 
all the local corporations or local officers are agents for 
Ithe central administrative services, the central adminis- 
tration has the right to force the localities or local 
officers to act in such a way that matters of a general 
ebaracter placed in their charge will not suffer by their 
negligence or carelessness. In the second place this 
antral administrative control is so formed that by its 
neans the central administration may prevent any of 
;he local corporations fi'om so making use of their 
.ocal powers as to encroach upon what is recognized as 
ihe sphere of centi'al administration. In order, how- 
)ver^ to prevent the central administration from so 
naking use of its supervisory powers as to crush out 
ill local administration, the local corporations or per- 
lons interested may appeal from the acts of supervision 
of the central administration to the administrative 
sourts, which thus have the power of delimiting finally 
tihe sphere of local administration. In the third place 
the central administrative control is so formed as to 
permit the central administration through its exercise 
to prevent the localities from extravagance and unvriae 
financial administration. In this last matter the cen- 
tral administrative control is supplemented by a cen- 
tral legislative control ; and it may be added that this 
Is the only instance in the French system of a legisla- 
tive control like the one exercised by the United States 
commonwealth legislatures through special and local 
legislation. 

Finally it is to be noticed that the system outlined 
kbove does not apply to Paris and the Department of 
the Seine, or to Lyons and the Department of the 
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Kbone, which have a special organization rather more 
subject to central administrative control than the 
system outlined. 

3. Professional charaet&r of the local officers. — The 
officers who atteud to the detailed work of administra- 
tion are for the most part professional in character. 
The only important exceptions to this rule are to Is 
found in the case of the mayor and his deputies, wli<^ 
it will be remembered, are unsalaried. As a rule the 
unpaid officers in the French system are simply the 
members of the various deliberative assemblies, such as 
the general council and the municipal council, whi 
duty is to lay down general rules for the conduct 
the administration of local matters, especially tiff' 
matter of local finances. The administrative officers 
who attend to the detailed work of administration are, 
for the most part, salaried, devote their whole time 
the public work, and are to act in all cases where tl 
general welfare of the country is concerned in accoi 
ance with instructions issued to them from the cenl 
administrative authorities. In many cases stringei 
qualifications of capacity are required. This 
cially true of the municipal civil service. 



CHAPTER VII. 

1 

LOCAL ADMINISTRATION IN PRUSSIA. h 

I. —History. 

1. Conditions in 1S07. — The present form of local 
fovemment in Prussia was flsed in 1807. The Pnissia 
<of the time previous to 1807 was feudal rather than 
piodern. The collapse of feudal Prussia at the time 
of the French invasion in 1806 was so sudden and so 
fcomplete as to prove beyond peradventure that the 
Magnificent fabiic reared with so mucli pains by the 
peat Prussian kings of tte eighteentli century rested 
BD most insecure foundations.' The administrative sys- 
km which had come down from the time of Fredeiick 
ItVilliam I was bureaucratic to the last degree. The 
fesult of such a system was that the people partici- 
^ted hardly at all in the administration or even in the 
government, and naturally not only had lost all politi- 
cal capacity, but also had come to regard the gorem- 
|nent either with indifference or with absolute hatred, 
fhe aocial conditions of the Prussian people also had 
been such as to favor one class at the expense of the 
Jthers and at the same time to impoverish the coun- 
try as a whole. The distinctions of class had been so 
Ixed as almost to divide the people into castes, and 
irriers placed about the freedom of trade 

^SetPo!. Sci. Qu.. IV.. 650. 
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and labor in the interest of the richer classes had pre- 
vented all claeses alike from making the best ase 
their opportunitiea 

2. TTie SteiTt-Harden^jerg Reforms. — After the faU 
of Prussia, Baron Stein was made head of the admini* 
tration and during the one year of service, from whidl 
lie was finally driven by the influence of Napoleon, 
the director of the policy of Prussia and may well b» 
regarded as the fouuder of the Prussia of tfrday. 
Recognizing the defects of the Prussian system, be ft* 
mulated and published his plan of government; an( 
although unable during his short term of service b 
secure the adoption of this plan, be left to bis succe* 
sors a model of administrative reform lu bis great 
municipal corporations act of 1808.' Besides tlii% 
Stein was able to abolish sei-fdom, to make it possible 
for those not of noble blood to acquire and hold land,' 
and to introduce important reforms in the general, 
administrative system.^ Stein's concrete model of 
administrative system was to be found in the Englidt 
system as then existing.' But his idea of granting 

' What Stein's idess of goveniment were m»y be seen from the fainous do 
ment which the Germans have christened Stein's " political testament." T 
document wns the circular which Stein sent lo the officers of the adminislrat 
when he bade them farewell on the occasion of his expulsion from Pnusb 
the instance of Napoleon. The reforms which he advocated therein were : 
abolition of hereditary magistracy, very common in some parts of Prasna, I 
the transfer of all judicial and police functions to officers appointed bf 
king : the formation of a national legislature ; and the establishmeot of 
only the right but of the duty of all property-owning classes to participate b 
in the legislation and in the administration of the state. This last principle (« 
obligatory service) wag realized in Stein's municipal corporations act of iBoS 
C/. Bornhalt, Geuhickie des Preassischeti Verwaltangsruht, III., 4, 
a portion of the tent of the " testament " is to be found. 

' Edict, October g, 1807. 

• Ordinance, December s6, i8o8. 

* Meier. Reform der Verwaliungsorganisatinti, 240 



LOCAL ADMINISTRATION IN PRUSSIA. 297 

the nobility large local powers, to lie exercised 

ider central conti-ol so as to prevent the abuse of 

le powers granted, waa not adopted. The failure of 

itein's plana brought Hardenberg to the front in 

810. Hardenberg's ideas were quite different from 

lose of Stein. Hardenbei^ felt that before many 

(rivileges of local self-government could be granted to 

le people, the poorer classes in the community must 

released from their economic dependence upon the 

Icber classes.' He hml the experience of the French 

tfore him and believed that the first thing to do was 

establish a strongly centralized administration like 

le French, which should be directed by men of liberal 

Hardenberg was not, however, able to over- 

■ow what Stein had already established. As a pail; 

his reforms Stein had divided the country into 

ivernment districts (^egieruTigsbesirJce), at the head 

each of which was placed a board called the " gov- 

imment " {Hegierung),' which attended to almost all 

Central administrative matters that in the nature of 

things could be attended to in the localities. Purely 

local matters, /. e. matters recognized as belonging to 

She sphere of local autonomy, which were quite un- 

taportant, were left in the charge of the cities and the 

Ural communities, which were to act under the euper- 

ision of these " governments." Hardenberg suffered 

Qis organization to remain, but, in order to increase 

is influence over it, he put every two or three districts 

toder a provincial governor who was to represent the 

bntral government in the province.* Below the dis- 

' Bornhak, ofi. cit,. III., 6 ; Meier, 0^, cit„ 135, 170-172 ; and Seeley, Life 
PJ Times e/ Stein, fiaijim. ' Ordinaoce, Dec. a6, 1S08. 

'* Meier, ^. at., 169, * Ordinamce, April 30, 1815. 
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trict Steiu had retained a historic Prussian division, to 
wit the " circle," at the head of which was the land- 
rath, who was now made the siihoRlinate of the "goT- 
erameut.'" All of these anthorities-^the governor, 
the "government," and the landrath — were placed 
under the direction of the chancellor, which last poa- 
tion Hardenberg had created for himself. Most of tbe 
officei-s in this organization were salaried and profes- 
sional in charactei*. The system was therefore, as 
befoi-e, a centralized bureaucracy. But it was better 
organized than before, and it was directed by a man of 
advanced liberal ideas, who made use of the vast 
power he possessed to further the interests of the state 
as a whole. With this wonderfully efficient instra- 
ment great progress was made in carrying out the 
and economic reforms begun by Stein.' 

3, Reactionary pei-iod froni 18^2-1872. — But W 
fore the reform could be completed Hai-denbera; dieA'j 
(in 1822) and a reaction immediately set in. The 
gi-eat landholders, whose privileges had been seriously 
diminished by what had been accomplished, came for- 
ward and managed to pereuade the king to grant 
certain powei-s in the domain of purely local gov* 
ment. Local legislatures were formed in w^hich 
landholders had almost complete control^; and 
attempt was made later to form out of delegates i 
these local legislatures a national parliament* 
attempt was frustrated by the revolution of 18^ 
which was largely a protest by the commercial 
industrial classes against the monopoly of governing 

' Ordinances of July 30, i3l2, and July 30, 1815. 

' Pol. S.i. Qa., IV., 655. 

■ L. June 5. i8a3. 

* Patent and Oidinuice of Feb. 3, 1S47. 
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which the landholders were begianiug to claim. The 
result of the revelation waa the formation of a constitu- 
tion' in which the suffrage was made to depend not 
npon the ownership of land but upon the ownership of 
any kind of property. At fii-st the legislature which 
was formed on this basis contained a liberal majority 
rhich set to woi'k to curtail the powers of the land- 
iwners. This led to another reaction, vis., the con- 
lervative reaction of 1850-60, during which the entire 
lower of the administration was prostituted in the 
nterest of the Conservative party and the landholders.* 
fhis preying of one class upon another, which is so 
Siaraeteristic of the internal history of Prussia from 
1822 to 1860, waa lai'gely the result of the %veakness 
>f the monarchy during that period and of the intro- 
iuction of the principle of the parliamentary responsi- 
bility of the ministiy into a country in which the 
people bad not as yet learned how to govern them- 
lelves. It was only natural therefore that, when the 
monarchy became stronger by the accession of the late 
King William I, who repudiated the principle of the 
parliamentary responsibility of his ministers, this class 
granny should cease. The great constitutional con- 
Sict in Pruaaia which followed his accession to the 
Irene (1860— i) showed the Prussian people that 
ihey had found their master, and that the Crown in 
I mooarchial country is the natural arbiter between 
ionflicting social classes and should protect the weak 
gainst the aggressions of the strong. 

4. Reform of 1873.— It was seen that important 
iliangea must be made in the system of local govern- 

' Promulgated Jan. 31, 1350. 
*Pel. Si-i. Qu., IV., 656-S8 ; Gndst in ^rojn; G/nirale du Droit el dts Sciinces 
*«Hfiques, Oct., 18B6 ; Bornbak, Geschkhle, lie. III., zs6. 



ment in order to accustom the people to exercise their , 
powers with moderation aud with a regard for the ia- 
teresta of the minority. The necessary concrete meas- J 
urea were sketched by Pr. Gneist of the University o" 
Berlin, and one of the greatest of modern pubiai 
lawyei-s, in his little book entitled Di-e Kreisordnim^ 
In this work Di'. Gneist referred, as had Stein before 1 
him, to the English system of local atlminiatratioQ I 
which they both knew so well and admired so much. 
After a long discussion the plans advocated by Gneist ] 
were for the most part incorporated into the law of 
Dec. 13, 1872, commonly known as the Kreisordnun^ 
The adoption of these plans was largely due to Prinn 
Bismarck, who believed strongly in local autonon^ 
and self-administration, and who supported the idea 
advocated by Gneist in the face of the opposition ( 
the general public and of that of bis colleagues in tie ^ 
ministry and the greater part of the government 
officials who were loth to give up any of the powers 
which they possessed in the organization founded I 
Hardenberg.' In addition to the I^reisordniing several 
other laws were passed in the course of the next ten 
years, all either carrying the reforai further, or modify- 
ing details which experience had shown to be faulty. 
The definite ends which this reform has had in view 



First. The extension of the sphere of local au- 
tonomy. 

Second. The introduction of a Judicial control over , 
the actions of administrative officers in the hope of 

' As to the position and the influence of Prince Bismarck see Gneist in JliVI' , 
G/niraU. itt„ Oct., 1BB6 ; Ptchssck im BunAstag. IV,, 2a, cited in Pft. Sii- 
Qu., TV.. 661. 
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weventiiig a recuiTeuce of the prostitution of the pow- 
irs of the administration in the interest of party or 
Jocial faction. 

Third. The introduction of a nou-professional or lay 
ilement into the administration of central as well as of 
ocal mattei-s in the hope of iucreasiug the political 
Bpacity of the people.' 

//. — Provincial authorities. 
In accordance with continental ideas as to the terri- 
orial distribution of administrative functions two 
ipheres of administrative action are recognized by the 
Rw : the one, central; the other, local. For the pur- 
roses of the central administration which needs aL^en- 
ion in the localities, the country is divided into admin- 
(trative circumscriptions called iirovinces, government 
listricts, cirelee, gfc., in which are officers under the 
»atrol of the heads of the various executive depart- 
ments at Berlin. For the purposes of local government 
Krtain municipal or public corporations have grown 
Up which have their own officers and their own 
Jroperty separate and apart from that of the central 
[ovemment. At the time of the reform in many in- 
itances the boundaries of the administrative circum- 
icriptions for the purposes of central administration 
iPere not identical with those of the various public 
corporations, e. g. the boundaries of the administrative 
>rovinces \vere not the same as those of the public 
Orporations bearing the same name. In most cases, 
ftrther, the authorities for the purposes of central ad- 
sinistration were not the same as those of the public 
orporations. The reform of 1873 has endeavored to 

' De Giais. HaHdbuek der Verfassung and Verwattitug, etc., tSS}, 51. 
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simplify matters. It has ia the first place adopted the 
old divisions, viz., the provinces, distncts, and cii-cles, 
bnt it has added a new division, viz., the justice of 
peace division {AmUhezirlS) ; in the second place it 
in almost all instances insisted upon the coincidence 
the boundaiies of the corresponding areas. Thus 
the present time in almost all cases the area of the 
ministrative province is the same as that of the ppoi 
vincial corporation. In the third place the central and 
local authorities within the same area have in most 
cases been consolidated. In the province, however, the 
attempts at such consolidation were unsuccessful 
Therefore the provincial authorities or rather the i 
administrative authoiities in the province must he 
distinguished as Behorden der AUegemeinen JJanckt- 
vei'waltuTig, i, e. as authoiities for central administra' 
tion, and as Organe der ProviTiziahei-hande, i. e. M 
authorities for local provincial administration. 

Among the authorities for the general or central ad- 
ministration of the country are to be mentioned : 

1. The governor (Oberprdsident). — This officer if 
appointed and dismissed by the king at his pleasTil 
He is a member of what is called the higher adi 
trative service,' and is thus a purely professional officer.* 
He is the agent in the province of the central govern- 
ment, i. e. of all the executive departments at Berlin; 
the permanent representative of the ministera ; and 
from his decision as such representative there is no 
appeal, since the ministers are regarded as acting 
through him. As such agent he must report to all the 
ministers every year, and execute any orders which 
they may send to him, is entrusted with considerable 

I Infra. II., p. 49- 
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discretion of actioQ in times of extraordinary danger 
from war or other causes/ exercises eitlier in first or 
aecond, but in all cases in last instance very large 
powers of supervision over the actions of subordinate 
officers and authorities, as well as over the local ad- 
Eainistration of various important municipal corpora- 
tions, such as the province, the circle, and certain of 
the larger cities,^ and appoints the justices of the peace 
\Ami&vo-rst£her)} He attends to the administration of 
dl business which interests the entire province or more 
ihftn one government district. For example, he issues 
( long series of police ordinances*; supervises the 
shurches ' ; transacts all business which relates to an 
intire army corps * ; acts as president of a series of 
provincial councils or boards, such as the provincial 
souncil, the provincial school board, and the provincial 
board of health.^ 

2. The provincial cotmcil. — Up to 1875, when the 
[ate reform was introduced into the provincial adminis- 
tration, the governor, himself a professional officer, 
transacted the business of the central government in 
the province unchecked in the performance of his 
luties by the control of any popular authority. But 
ine of the main objects sought by the reform was the 
introduction of a lay element into the administration 

' Instruction of December 31, 1825 ; c/. Stengel, Organisation dcr Priussi' 
tken Verwaltang. 317. 318. 

' AllgtmtiiM Landesvirwaltungsgesf/s of Jnly 30. 1SS3, sec. 10, hereafter 
dtedKs<4.X. V. G.J KreiiardnuBg of 187a, sec. 177, hereafter cited as A". O.y 
JtulSHdigkHUgcseU of July 36, 1880, sec. 7, hereafter cited as Z. G. 

'K. O.. sees. 56-5S. 

• With the consent of the provincial council, of which later. .\. L. V. G., 
«». 137. 139. 

•Loeniufi, Deutsehes Verwallungsrichl, p, 83, with authorities cited. 

' Instmction of iBas, sec. 3 ; A. L. V. G., sec. 10. 
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of affairs affecting the country as a whole. This end 
was attained by the foi-mation of the provincial council. 
This body consists of the governor, as its president, a 
single councillor of a profeaaional character, and five 
lay councillors, citizens of the province, i. e. ordinaiy 
citizens witbout any professional education aud un- 
salaried. The professional councillor is appointed by 
the minister of the interior, must be qualified for the 
higher administrative service, and bis term of office is 
practically for life. The lay membei's of the counral 
are apjiointed by the provincial committee— a popi 
body — -from among the citizens of the province eligil 
for member of the provincial diet. Their terra 
oflSce is six years.' In the organization of this body, 
will be noticed, the lay element predominates, 
vision is made for professional membeis in the hoj 
that by reason of their knowledge and experience tl 
business of the council may be more wisely and moi 
quickly transacted. 

The duties of the council are of three classes. In the 
first place it exercises a control over the actions of the 
provincial governor, e. g. its consent is necessary for all 
his ordinances.' In the second place it acts as an in- 
stance of appeal from certain decisions of inferior 
authorities, such as the district committee.^ In the 
third place it decides as an executive authority certain 
administrative matters ; e. g. the number, time, and 
duration of certain raarkets,^,and questions relative to 
the construction of certain roads.' Of these duties, 
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lose of the first class are by far the most important, 
1 it is through their performance that a popular lay 

»ntrol is exercised over the bureaucratic professional 

dministration of central matters in the province. 
3. The government board and presideni. — Each pror- 
ice is divided into from two to six government dis- 

nets. At the head of each of these districts is a board 

ailed the government {Regierung). This is composed 
iclusively of professional officers, viz., the president, 
iveral division chiefs, councillors, and assistants. They 
■e all appointed by the central government at Berlin 
id, like the govemoi's of the provinces, belong to the 

igher administrative service. 

The competence of the governments ori^nally (and 
the time of the late reform) embraced all matters of 

Iministration that could be attended to at all by terri- 
irially limited authorities and iu so far as special au- 

tiorities had not been established to attend to them,' 
'his last was not often the case. Separate authorities 

:ad indeed been established for the administration of 

te customs, but this was the most important instance.^ 
a general all matters of central administration attended 
1 in the localities were attended to by the governments, 
'hey were by far the most important administrative 
uthorities iu the entire Prussian system. They acted 
nder the direction of the central authorities at Berlin 
r that of the representatives of the central authorities 
I the provinces, viz., the provincial governors. Finally 
I addition to the actual administrative duties which 

ley performed, they exercised a control over the vari- 
B authorities of the central administration immedi- 

Ordinance of Dec. 26, laoS. 
Stengel, WdrtirhKk. eic, II.. gya. 
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ately subordinated to them and over the various local 
public corporations. 

With the iuti'oduetion of the reform measures, how- 
ever, the importance of the governments has somewhat 
decreased, omng to the eBtablishment of other more 
popular authorities and to the modification in thar 
own organization which thereby became necessary. In 
the " district committee" a lay authority was established 
in the government district ' similar to the provincial 
council in the province. This innovation reduced the 
government so much in importance that it was felt 
advisable to abolish its most important division, that of 
the interior, which had charge of the police adminiatra- 
tion {i. e. the issue of police ordinances and orders) and 
of the supervision of the inferior authorities both of 
the central and of the local administration. All C^ 
these duties were assigned either to the governm( 
president, acting alone or under the control of the 
trict committee, or to the district committee. For 
other matters within the competence of the gove: 
the old organization is the same as before : 
school, tax, and church matters the government 
acts as a board of which the government president 
the presiding oflScer. 

The government president thus occupies a donl 
position. He is either an officer with power of in( 
pendent action, or he is the presiding officer of a 
in which lies the real power of decision. But where' 
he has independent powers of action, he is subji 
to the control of the lay district committee, of which 
he is at the same time the president. The result is an 
extremely complicated organization — which, however, 

■ A.L. V.G.. sec. 153. 
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iBwere the purposes sought by tie reform. The 
.alters left in the competence of the existing divisions 
rf the government are matters which are not thought 
be proper subjects for popular administration. The 
inagement of the domains of the state, of the central 
ces and of education (i. e. of its pedagogical side) 
md the control over the churches are not regai'ded as 
nbjects in which a popular control would lead to ad- 
antageous results ; but the management of police 
natters and the supervision of the subordinate authori- 
ies, particularly of the local corporations, are matters 
a which it is particularly desirable that the people 
ihould have some influence. 

4. The district committee. — This body is formed of 
he government president as its presiding officer, and 
ix councillors.' Two of these are professional in char- 
cter, are appointed for life by the king, and must be 
—^nalified, the one for the judicial service, the other for 
The higher administrative service. One of these pro- 
fessional eouncilloi-s is, at the time of his appointment, 
designated as the deputy of the government president 
in his capacity as the presiding officer of the commit- 
tee; he is called the administrative court director, and 
presides over the deliberations of the committee when 
it acts as an administrative court.* The other four 
members are lay members and are elected by the pro- 
vincial committee from among the inhabitants of the 
district, not professional officers. It will be noticed 
that the charactei' of this committee is the same as that 
of the provincial council. It is distinctively a lay au- 
thority, although it has a sufficient number of profes- 



' A. L. v. G., sec. a8. 
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sional members to eoaure the rapid and wise diachai^ 
of business. 

While the district committee in the district sub- 
serves the same ]>urpose as the provincial council in the 
province, its competence is more extended. Its main 
function is to exercise a control over the actions of the 
government president, so that the administration may 
be made popular in character.' Thus all police ordi- 
nances, the issue of which is the chief function of the 
government president when acting alone, need tie 
consent of the district committee.^ But this comniil 
has positive functions also. In many cases it acta 
first instance ; e. g. it supervises inferior authoril 
and municipal corporations, especially the cities, 
has also an appellate jurisdiction. This is of two 
one administrative and the other judiciaL In wl 
cases it acts as an administrative authority, aod in what 
cases it acts as a judicial body, is decided by the stat- 
utes.' The general principle would seem to be tl 
where i-ights of individuals are involved, the commil 
acts as a judicial body. In its double capacity of 
thority and court, its jurisdiction is very lai^e : and its 
establishment has done much to weaken the import- 
ance of the " government," which was absolutely pro- 
fessional in character, and to establish the desired lay 
control over the administration. 

5. TTie provincial diet. — Matters of purely local intw 
est to the province — matters which the law recognizes 
as falling within the domain of provincial autonomy — 
are attended to by a second class of authorities, viz^ 
the organs of the provincial municipal corporation 



'Stengel, Orgaiisatieii 
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Organs des Provimialverbandes). These authoiities 
ffe the direct successors of the old feudal estates of 
he provinces which have come down from the middle 
The original Stein-Hardenberg legislation did 
ittle to develop them ; it was felt that the feudal ele- 
JEkents were too strong in them to permit of any healthy 
flevelopmeut. After Hardenberg's death they received 
increased powers. | They were so organized, however, 
to put their entire control into the hands of the 
Wge owners of land. The main purpose of the re- 
irm movement has been so to reorganize them that 
hey might be entrusted with a large part of the work 
rhich was then being done by the central administra- 
ioa and which was susceptible of decentralization, 
^e main jwint in this reorganization is the provision 
or the representation of all classes of the people 
ittio the province. The old system of representa- 
ion was completely done away with and the present 
(Tovincial diet was established.' This is composed of 
epresentatives from each of the circles into which the 
n^vince is divided, the number of representatives de- 
ending upon the population of the circlea' These 
spreaentatives are elected by the circle diets of the 
■oral circles and the municipal authorities of the urban 
arcles, i. e. cities of 25,000 or more inhabitants.' This 
lethod of election assures the larger cities a fair repre- 
mtation in the provincial diet ; and the method of 
itleetiDg members of the diets of the rural circles, is 
hieh as to guarantee to the smaller cities and the other 
locial interests a voice in the selection of the members 
Df these diets and, as a result, representation in the 

^ Previittiai-Ordnang oi Juo 
P, 0.,secs. 9, 10. 
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provincml diet also. The term of office of tlie 
bers of the provincial diet is six years ; and the quali- 
fications of eligibility are German citizenship, residence 
in the province or the possession of lauded property 
therein for at least a year, good moral character and 
solvency.' 

The diet is called together I>y the Crown once in two 
yeai-s and as many other times as its business makes its 
meetings necessary.' The governor of the province 
attends to this matter for the Crown and, as the royal 
representative, opens its sessions and has the right to 
speak therein.^ 

The functions of this body relate almost exclusively 
to the purely local matters of the provincial adminis- 
tration. It decides what local services shall be carried 
on by the provincial corporation in addition to those 
which have been positively devolved upon it by law, 
and it raises the funds necessary for the support of the 
provincial administration.* 

Its decisions, says Prof. Gneist, relate to the construction 
and maintenance of roads ; the granting of moneys for the 
construction and maintenance of other means of public communi- 
cations; agricultural improvements; the maintenance of stale 
alms-houses, lunatic asylums, asylums for the deaf and dumb and 
blind and others, artistic collections, museums and other like 
institutions. . . . The provincial diet votes the provincial 
budget, creates salaried provincial offices and deliberates upon 
provincial by-laws.' | 

These by-laws, it must be added, simply regulate \ 
minor points in the oi^anization of the province which 
have not been already fixed by law, such as the detail 
regai-ding the elections. They must be approved by 
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the CrowD.' lu addition to the duties imposed upon 
the province by law, the diet may assume such other 
duties as it sees fit which are not in direct opposition 
■to the purposes of provincial organization.' Finally 
the diet elects all the officers who attend to the local 
administration of the province.^ 

From this description of its duties it will be seen 
ithat the provincial diet determines largely what the 
character of provincial administration shall be. The 
Saw, of course, imposes certain duties upon the province 
which it must perform and which it may be compelled 
to perform, but the law does not limit its competence. 
On the contrary the law allows it to do almost any- 
thing which falls within the scope of what is recog- 
nized as proper for provincial administration.* Under 
the new system which imposes upon the province much 
of the work formerly done by the central administrar 
tion, and leaves it free to do as much more purely local 
work as it will, the widest opportunity is given for 
development in accordance with particular local needs. 

6. The provincial committee. — This is the executive 
authority for the local administration of the province. 
The number of its members varies, according to the 
lay-laws of the different provinces, between seven and 
fourteen.^ They are elected by the diet from among 
those citizens of the empire wlio are eligible to the 
provincial diet.* The term of ofBce is six years, half 
of the members retiring eveiy three years.' The mem- 
bers of this committee (and the same rule applies to 
the members of the provincial diet) receive no pay or 

' p. O., sec. 119. ' P. O., sec. 46. ' 

* Loening, Dculschts VerwattungsTecht, aig. ° H-id. , sec. 47. 

• P. O., sec, 41. ■■ /*^.. sec. 48. 
■* Stengel, OrganiiaHon, etc., 289, note ; P. 0., sec. 37. 
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salaiy of any kind for the performance of their duties; 
the province only pays their necessary expenses.' 

The duties of this committee are to cai-rj- on the ad- 
ministration of the province in accordance with the 
general principles laid down by the provincial diet iu 
its resolutions.' Its subordinate executive officer, on 
whom the detailed or current administration falls, is 
the provincial director (in some cases there is a board 
instead of a director), who is elected by the diet and 
must be approved by the king, and who is a salaried 
officer.^ His position is that of a superintendent of 
the entire provincial civil service for purely local mat- 
ters. He has no discretionary powers; the provincial 
committee is the discretionary executive of the pi 
ince, and the director simply carries out its deciflioi 
Service as provincial officer, it should be said, is nevt 
obligatory. The original draft of the bill which after- 
wards became the provincial law made this provindal 
organization less complicated than it now is, providing 
that the provincial committee should also perfonn the 
duties which have been devolved upon the provincial 
council ; but the Conservative party iu the Honse of 
Lords, whose interests were at stake, felt that this plan 
would not allow them sufficient independence in the 
management of purely provincial aSairs, and insisted 
upon a complete separation of the general and local 
functions of administration in the province. Thej 
result was the formation of the separate authoritiew 
described above.* . 

Before closing this account of the administration of 
the province, it should be noticed that a lai-ge part of 
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the revenue of the proviuee comes from subsidies 
whicli were given by the central government to the 
province at the time of the reorganization of the pro- 
vincial administration. The purposes for which such 
subsidies shall be spent are designated in the laws. In 
onler, however, to permit the provinces to develop in 
accordance with theii' particular needs, the law pro- 
vides that the provinces may raise other money by 
levying taxes.' These taxes shall consist of lump sums 
of money, which the circles forming paits of the prov- 
ince ai'e to pay into the provincial treasury, and whose 
Unount is to be fixed in accordance with the amount 
jf direct taxes paid to the central government by the 
Seople residing within the circles.' The circle and not 
ihe individual is the taxpayer in the provincial system 
a finance, just as the circle and not the individual is 
tie voter for representatives to the provincial diet. In 
iffder, however, to prevent the provincial ditit from 
[iverbui"dening the cii'cles, it is provided that where 
the province shall demand from the circle more than 
fifty per cent of the amount of central taxes levied in 
lifae circle, the consent of the supervisory authority of 
the central government (the ministera of the interior 
and finance) shall be obtained.' The making of loans 
B subject to the same limitation. This is the means 
which has all along been adopted to restrict the actions 
cf the provincial diet, -diz., a central administrative 
BOntrol. Thus the by-laws and resolutions which the 
[provincial diet may adopt, filling up details in the law, 
often require for their validity either the approval of the 
Drown or that of one of the ministers.* Again, if any 



' p. C. 6, 

' Ibid., se 



* Ibid., sec. 119. 

• Cf. npra, p. 31 
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provincial authority endeavors to do anything which 
is outside of its competence, the supervisory officer, 
vis,, the governor, has the right to suspend its actioa 
Finally the Crown may dissolve the diet, and the gov- 
ernor may open an appropriation and levy the neces- 
sary taxes for all provincial chai'ges foi' which the diet 
has neglected to make provision.^ The pro\-incial 
authorities may usually appeal from the decision of the 
supervisory authority to the superior administrative 
court at Berlin, The central control is thus prevented 
from becoming arbitrar}". 

///. — TJte circle aui/torities. 
While the law recognizes, in the case of the cirde 
aa in the case of the province, that there is a sphere of 
local and a sphere of central administrative action 
which are quite distinct, it still has not seen fit to 
provide separate authorities for each of these different 
spheres of action, but on the contrary has conferred on 
the same authorities the right to act in both spheres. 
But when these authorities act in purely local matters, 
they are not subjected to the same strict control as 
when they act for the central administration. The 
work of the circle, further, is essentially local in 
character, while the work of the province affects 
rather the countiy as a whole. The law governing the 
organization of the circle authorities was the model on 
which was fonned the law governing the provincial 
administration. There is, therefore, the same combma- 
tion of professional and lay elements which has already 
been pointed out in the foregoing description of the 
provincial authorities. The only difference is that one 
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b of authorities perfoiTas all the duties iu the circle 
^iicii two sets of authorities perform in the jjroviuee. 
the cii-cle autbonties are the landrath, the circle 
4»mmittee, the justice of the peace, and the circle diet. 
1. The Landrath. — The landrath is the agent of 
the central administration, discharging in the adminis- 
toative distiict of the circle about the same duties that 
■e performed in the province by the governor, and in 
le government district by the government and the 
Mrernment president. He is the subordinate of the gov- 
■nment president. He is at the same time the execu- 
ire for the cuiTent local administration of the circle. 
& this capacity he is the subordinate of the circle cona- 
inittee, of which he is also president.' He is a profes- 
sional officer, and must be qualified for the higher 
administrative service, and is appointed by the Crown.' 
The circU committee. — ^The circle committee also 
ia an agent as well for the central as for the local 
administration of the circle.^ It occupies in the ad- 
ministrative district of the circle the same position that 
ihe district committee occupies in the government 
district, and the provincial council in the province. 
That is, it has certain executive functions to perform, 
and exercises a lay control over the actions of the 
professional landrath. In so far it acts as an authority 
of the central administration.* As local agent, it is the 
discretionary executive of the circle. It conducts the 
administration of the circle in accordance with the 
resolutions of the circle diet.^ The circle committee is 
I distinctively lay authority. It is composed of the 
landi'ath, as its president, and of six members chosen 

■ K- O.. sec. 76, ' /iid., sec. 74. ' IHJ.. sec. 130. 

* Stengel, Orgamiaiimi, tic. 339, 392. ' K. O.. sec. 134. 
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by the circle diet from amoog the members of the 
circle.' The term of service is sis years,* and the office 
is obligatory in that a fine is imposed for refusal to 
serve for at least half the regular term." As an 
authority for the central administration it has under 
its direction the various justices of the peace. Aa t] 
local executive authority of the circle it has under W 
direction the landrath and all other circle officers. 

The circle committee was modelled largely upon 
English petty and special sessions of the peace, 
performs in Prussia many of the duties, especi 
those of a police character, which its English proto) 
performed in England. Thus it is the general mi 
licensing authority, is a highway authority, and acta 
the supervisory instance over the actions of the 
Prussian justice of the peace — which office is Ukewiee 
constructed upou the Eoglish model. 

3. The justice of the peace. — The office of justice of 
the peace is one of the most important established i 
by the reform. One of the chief ends of the reform 
movement was to do away with the institution of 
hereditary magistracy, which existed especially in the 
eastern provinces of the kingdom, and under which the 
local police was administered by the large landholders. • 
The purpose of the reform was to abolish this, almost 
the last relic of feudalism, and to put the local police 
into the hands of officers appointed by the Crown,— 
who, at the same time, should not be professional i^ 
character, but, like the English justices of the peac^ 
should be chosen from society at large, should b* 
obliged to serve, and should receive no salary for tl^ 
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discharge of these public duties. The office was to be 
honoraiy. As Dr. Gneist says ; 

The principal end of the law [('.£., the circle law of 1872] was, 
»fter the analogy of the English justices of the peace, to attract 
hto the service of the state the well-to-do and intelligent classes, 
ffith this end in view the territory was divided into 5658 small 
Jivisions, each of which embraced a number of manors and town- 
jhips with an average population of 1500 inhabitants. In each of 
iese divisions are a justice of the peace and a deputy, who are 
^pointed in the name of the Crown by the governor of the 
ttovince from a list drawn up and presented to him by the circle 
liet. . . . The duties of the justice of the peace consist 
irincipally in the administration of the police of his division. It 
is he who takes police measures against vagrants, administers poor 
idief, prevents violations of the law ; he interposes in disputes 
ietween masters and servants ; he watches over the application of 
fee building, health, and game laws and the laws passed to pre- 
lerve order in hotels and public places ; he supervises the mainte- 
kance and the police of highways. His orders are sanctioned by 
ihort terms of imprisonment ; while he can, in necessary cases, 
irder provisional arrest without encroaching upon the ordinary 
nrisdiction of the criminal courts. He supervises the dailyaction 
Jf the executive officers of the police force and has the right to 
Imend all acts of theirs which in his judgment are inexpedient or 
Ucorrect. The justice has under his orders the mayors 

tf the townships and the jaersonnel of the gendarmerie. He him- 
elf is not put under the disciplinary power of the laodrath, but 
tuder that of a sort of a. judicium parium — the circle committee — 
Ittb a right of appeal from their decision to the courts of 
astice.' 

This experiment seems to have proved a success. 
[n the ten years immediately following the introduc- 
ion of the reform there was only one case of the dis- 
nissal of a justice of the peace from office for corrupt 
tdministration. 0£ course the personnel of the justices 

I Gneist in Rcvut G^/ralf. ett.. Oct.. lS36, 25a. See also K. O., sees, 48, 
^6, 5Q. 
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of the peace must to a large extent be the same as that 
of the old police system — that is, the larger landholders 
will hold the offices. But there is a great difEerence 
between an hereditary and an appointed magistracy, 
even when the class from which the m^strates are 
taken remains the same. The power of appointm* 
possessed by the governor makea it possible to esclui 
from the office any person who is notoriously actual 
by class motives. Further the control possessed 
the circle committee, which has the right to remove. 
justice of the peace, and which is not compo 
clusively of representatives of the landholding classes, 
must tend to restrain any justice of the peace from 
yielding too much to class feeling. 

4. Town officers. — The only other important offii 
are the Dorfsckvlzen or town-mayors. Most of tl 
political functions of local government and also most 
of its important economical functions are attended to 
by the provincial and circle authorities. The rural 
to%Tns are therefore little more than organizations its 
the regulation of the purely prudential matters of an 
agricultural community ; such as common pasturage 
and tillage, and for the administration of a very few 
public services, such as the most unimportant roads, the 
schools, and the churches. These matters are attended 
to by assemblies, sometimes composed like the United 
States town meetings, of all the electors of the towns, 
sometimes formed of representatives of the electors of 
the towns.' These assemblies have the general power of 
controlling and regulating prudential matters of purely 
local interest.* The decisions of the assembly are 
enforced by executive officers — viz., the village ma] 

' Loening, 131, cil., 165. ' Ibid., 169, 
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md two Sckoffen} During tlie old feudal days before 
she reform, these offices, like the police offices, were 
llten hereditary. Under the new legislation the 
nayors and Schoffen are to be elected by the town 
iSBemblies.' Their choice, however, must be appi'oved 
ly the laodrath ^ ; for the mayors, besides being the 
xecntive officers of the towns, have the general admin- 
rtration of the police of the state. As police officer 
ihe mayor has the right to order temporaiy arrest aod 
io impose small fines for the violation of his orders.* 
Jervice in this office is obligatory and unpaid.' 

Somewhat similar to the local organization of the 
iown is that of the manor. The manor exists only in 
liose portions of Prussia which have not as yet been 
Bompletely fi'eed from the influence of the feudal 
^egime!" It is little more than a town which belongs 

iolly to one person. In the manor, in addition to 
iie private rights which would ordinarily result from 
ihe possession of property, the lord has certain rights 
kod duties of a semi-political character. Thus he acts 

i mayor ; but as mayor he is subject to the control of 

le justice of the peace. As the justice of the peace is 
Sow subjected to the control of the circle committee, 

lere is no longer the same danger as formerly that 
ihese semi-political powers mil be abused. 

One of the great obstacles to the development of an 
inei^tic and efficient local government in the towns 

» K. O.. sees. 22-34. 

* The landrath's veto, however, must be approved by the circle committee — 
.popular authority. K. O., sec. s6. 

* Ibid., sees, ag, 30. 

* Ibid., sees. 8, 35, a8. 

* Stengel. OrgamsaHon, eU., 334. 
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and iimnors is that they are frequently of Bucb small 
size that they are unable to bear the expense of the 
various local sendees, such as roads and schools. To 
obv^iate this trouble, the reform legislation pennits and 
encourages the union of towns and manors and the 
transfer of their functions to the new corporation thus 
formed.' The new division formed by such a union is 
often coterminous with the division of the justice of 
the peace (the Amtsbezirk). When such a union 13 
accomplished, there is provision made for an assembly 
for the division. This is elected by the local electors 
in accordance with the three-class system adopted ia 
Prussian municipal elections.' It should be noted that 
some sort of a similar liody exists in all the divisions ; but 
it never attains the same importance in those divisions 
to which the duties of the communes and manors have 
not been transferred, since its funptions in such a ease I 
are simply to control the police administration of the , 
justice of the peace.' 

5. Ths circle diet. — The formation and the functions ' 
of this body are of great importance, not only because 
of its influence in the affaira of the circle itself, but 
also because it elects the members of the provincial 
diet and because it finally raises all the provincial taxes. 
Before descnbing the formation of the circle diet, 
mention must be made of the fact that the principle of 
universal manhood suffrage has never taken root in 
Prussia. This is particularly true of the system of 
representation in the local legislatures in both the rur&l, 
and the urban districts. From time immemorial re] 

' See the new Landgemeindeordnung of tSgo, 

' SeeBornhak, " Local Government in Fruaia." Attitals o/ Amgria 
of PBlilUal and Social Sdtnct, III., 403. Cf. Infra, p. 331, 
'K. O., sees. 48, 50, 51. 51, 53. 
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seutation has been regarded as a right of property, not 
of men. The great difficulty has been to assign a fair 
representation to the difEerent kinds of property exist- 
ing in the localities. Up to the time of the late reform 
the owners of landed property, and especially the 
ownei's of large amounts of landed property, had been 
able to gain for themselves a disproportionate share in 
the management of local matters. This it has been 
the purpose of the reform to do away with, but no 
attempt has been made to introduce the principle of 
manhood suffrage. 

All cities of twenty-flve thousand inhabitants, it 
must be remembered, are excluded from the jurisdic- 
tion of the rural circles and form what are teimed 
nrban circles. As these urban circles are represented 
according to their populatiou in the pi-oviacial diet, 
moneyed capital has its representation in the provincial 
diet independently of the arrangements provided for 
the circle diets. 

In the rural circles, which are composed of the open 
countiy and of cities of less than twenty-five thousand 
inhabitants, the circle^ diet is elected by the members 
of the circle who possess the qualifications of local suf- 
frage.' Members of the rural circle are, in the fii-st 
place, all physical persons who reside within its boun- 
daries ' ; in the second place, all physical persons who, 
though not residing within its boxmdaries, own landed 
property therein or pursue a stationary trade or occu- 
pation therein (these are known as the Fweriaen ") ; and 
in the third place, all juristic persons having their 
domicile within the circle, including the state if it has 
property in the circle.* All of these members of the 
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circle are formed into three colleges for the pnrpoee 
electing the members of the circle diet,' and in each 
these colleges the qualifications of the electors and 
effect of their votes are different. 

The first college is composed of all persons, indading 
juristic persons, who are members of the circle and wl 
pay for their landed property a land and building 
of at least 225 marks (this sum may be raised by 
provincial diet to 450 or lowered to 150 marks), or 
who pay a correspondingly high trade tax for a bnsi- 
ness carried on in the open countrj'.' Every German 
citizen who falls within this category, who is mix jum 
and has not been deprived of civil honors by judicial 
sentence, may cast a vote. Juristic persons, women, 
minors, and incapables may exercise tbeir right of 
suffrage through representatives.' This college, it will 
be noticed, represents the owners of lai^ landed 
estates, since land will naturally form the predominaoi 
propert}' element in the rural circles. Persons wh* 
pay a high trade tax are assimilated to the large land* 
owners simply in order to provide representation kt 
the various industries which spring up in the open 1 
country. 

In the second college the electing body is composed, 
first, of the representatives of the rural towns who have 
been chosen by the assemblies of such towns ; second, 
of the owners of manors, which are assimilated to towns ; 
and third, of those persons who pursue a trade in the 
circle for which they are taxed below the rate whicl 
would put them in the first college.* The second 
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'Hid., sec. 86. This is die middle rate of ihe highest claffiin the CewerbtsUm^, 
*JKJ.. sees. 96, 97. * K. O.. sees. 87, 98. 
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lege, it will be noticed, is intended to represent the 
smaller owners of land, and also the smaller tradesmen, 
artisans, and manufacturers who otherwise would not 
he represented at all, since ownership of agricultural 
land 13 generally necessary to vote for members of the 
assemblies of the mral towns.' The representation 
^ven to the owners of manors is of course an anomaly. 
It is due to the fact that they are obliged by law to 
defray out of their own pockets all those expenses of 
the manors which, were they rural towns, would fall 
upon the inhabitants. But as the manors are fast dis- 
appearing this privilege is not destined to have great 
importance in the future.' 

The third college is a common session of the muni- 
cipal authorities of the cities withiu the circle.^ It is 
therefore composed of the representatives of personal 
property or moneyed capital. This statement perhaps 
requires some explanation. From the social standpoint 
all city property, whether consisting of land, houses, or 
what the Anglo-American law terms personal property, 
is really to be regarded as personal property or capital 
The owners treat it as capital, and their interests are 
those of the capitalistic class rather than those of the 
agricultural or rural land-holdiug classes. 

The members of the circle diet to be elected by these 
three colleges are apportioned to the rural and city 
colleges according to population ; except that the col- 
lege of the cities, if there is more than one city in the 
circle, may not elect more than half of the members of 
the circle diet, and if there is only one city in the circle, 
then not more than one third. The other members of 
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the circle diet — i. e. the uumber left after subtracting 
from the total number the number of the city college 
members — are to be elected in equal proportions by the 
other colleges ; i. e. the college of the large landhold- 
ers and that of the email landholders each elects oae 
half of the remainder.' The result of such a system of 
representation is to assure to all classes a share of rep 
resentation on both the circle and the provincial diets,' 
The processes of election differ considerably in eaci 
college, and ai'e of so complicated and technical a char- 
acter as to offer little interest to the foreign student.' 
The authority organized in this peculiar way has to 
pei-form for the circle as a municipal coi'poration about 
the same duties that the provincial diet has to perform 
for the province. That is, it lays down the general 
rules which shall be followed by the cii'cle officers in 
their management of the circle adminiatration ; decidea 
what services the circle shall undertake ; and levies 
the taxes necessary to defray the expenses of the circle 
administration and to pay to the province the quota of 
money which the provincial diet has decided shall be 
paid by the circle for the maintenance of provincial in- 
stitutions and administration.'' The raising of such 
moneys, it may be said, is the principal function of the 
circle diet.^ In the performance of this duty the circle 
diet does not have any very wide field of action. One 
of the things which the circle law was most careful to 
do was to take away from the circle diets the power to 
introduce any new tases, because these might easily 
derange the system of taxation adopted for the country 

' Hid., sec. Bo. 
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at large. The law has obliged the circle diet to get its 
revenues by adding percentages to the direct central 
taxes.' There are several of these, some upon land and 
BOine upon business and some upon income, each tax 
thus affecting different classes o£ property or persons. 
As capital might be especially important in one circle 
and landed property in another, it was not felt advisa- 
ble by the framers of the reform measures to fix any 
hard and fast rule which the cir'cle diets must follow 
in fixing the rates at which each different kind of prop- 
erty was to be taxed for circle purposes. But at the 
same time it was considered unsafe to allow the circle 
diets perfect freedom in the fixing of such rates, from 
■the fear that in the circles where any particular prop- 
erty interest was predominant tbe majority would be 
inclined to tax unfairly the property of the minority. 
'Therefore the law has laid down limits witbiu which 
the circle diets may fix the I'ates of the particular taxes 
and beyond which they may not go.' Under these 
limitations, taken together with the careful provisiou 
for a fair representation of all the different classes of 
property upon the circle diet, it is felt that tbe tempta- 
;tion to local tyranny through the exercise of the taxing 
power is to a large extent removed. As regards the 
total amount of taxes to be raised by any circle, the 
la^v has imposed one limitation in the interest of eco- 
nomical administration. It provides that if a circle 
diet wishes to impose a tax which is more than fifty 
per cent, of the entire central tax levied in the circle, 
it must obtain the consent of the proper supervisory 
authority of the central government (in this case the 
listers of finance and of the interior at Berlin).' 
sec. 10. * Ibid. 'TiU., sec. 176. 
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In addition to these powere of taxation, the circle 
diets have a seiiea of functions to perform, some of 
wliich are imposed upon them by law, some of wbici 
they may assume voluntarily. The circle law of 1873, 
in sections 115 and ll(j, would seem to indicate that 
the circle diet may establish such institutions as in its 
judgment will benefit the circle, and which, it must be 
added, are among the general objects for which the circle 
organization has been formed.' For instance : it could 
not establish a new system of courts, since that is not 
a matter of local concern ; but it might establish new 
institutions of an educational or chaiitable character, 
since they would be of particular benefit to the circle 
and are within the general scope of its competence. In 
the establishment of such new institutions, however, 
the diets must not overburden the circles with debts or 
with heavy taxes. To prevent them from so doing, ^ 
the law has reserved to the central administrative 
authorities large powers of control. Debts not espe- 
cially permitted by law may not be incurred withoat 
the approval of these authorities; nor, as has been 
noted, can the circle diets impose taxes beyond certam 
limits.^ The question naturally arises : What is the 
use of two bodies with functions so similar as are those 
of the provincial diet and the circle diet ? Why could 
not the work of the province as a municipal corporation 
be transferred to the circle, and the circle diet be 
allowed to attend to all the duties which are now de- 
volved upon the province ? It must, however, be re- 
membered that the chief fimction of the provinces as 
municipal coi-porations is to attend to matters of a leas 

' Loening, Bp. cil., B04 ; Slengel, OrganisaliBn. itc, 35. 
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local eharactei' than those which fall within the sphere 
of the circles ; the object of theii' reorganization in 
their present form was to decentralize the central 
administration. Previous to the province law of 1875 
and the dotation laws of 1873 and 1875 a series of in- 
stitutions, such as asylums, were supported and admin- 
istered by the centi-al government, which, it was felt, 
could be better attended to nearer liome. Therefore the . 
central government gave these duties to the province. 
It could not well entrust them to the circle, because it 
was felt that the institutions In question were of too 
important a character io be attended to by so small a 
district ; that the resources of the cii'cle, both in ad- 
ministrative ability and in luoney, would not be suffi- 
cient for the adequate performance of these duties. 
While the province represents the central government 
in these matters, the circle represents the localities, and 
is by far the most imjTOrtant of the purely local munici- 
pal corporations. 

Most of the important offices in the circle which have 
been mentioned are honorary and unsalaried, and the 
acceptance of all these honorary, unsalaried offices is 
obligatory.' That is, refusal to accept office after an 
election or appointment is attended, where no legal 
excuse exists, by loss of local suffrage for h'om three to 
six yeai-s and by an increase of circle taxes of from 
an eighth to a quarter. Among the legal excuses are 
chronic sickness, the following of a business which 
necessitates frequent or continuous absence from home, 
the ^e of sixty years, service as honorary officer within 
the last three years. This system of coercion for hon- 
orary offices, says Dr. Gneist, 

' K. 0.. f.ec. 8. 
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is applied without exception in the reform legislation and had 
before this lime been applied in the municipal organization of \ 
Prussia. The people have everywhere accustomed themselvn I 
quickly to this constraint. At first it was feared that it would be 
impossible to find competent persons to fill a position entailiog 
such a grave responsibility [as that of justice of the peace]. But 
in 1875, after the law had been put into operation, more than 5000 
justices and as many deputies were found and it was necessary to 
fill only 183 places with salaried ofiicers {commissariscfie Amisver- 
steher) who were temporarily appointed for those districts in which 
it had been impossible to find the proper persons.' 

The purpose of the application of the principle was 
to cultivate a greater public spirit and political capacity ' 
among the well-to-do rural classes in the same way that 
Bueh spirit and capacity had, as it was admitted, beea- 
cultivated in the municipalities through the same prin- 
ciple of obligatory service as developed in the municipal '^ 
corporations act of 1808. ~ 

IV. — The cities. 
In order to give a complete outline of the lo< 
government of Prussia it remains to speak of 
municipal organization. It will be remembered thflJ 
the first stepa in the gi^eat reform movement of thi 
century were made by Stein in his municipal corpor*^ 
tions act of 1808, which served as the model for both 
the circle and the province laws passed so many years 
afterwards.^ Stein was able to begin the great work . 
with the cities, because, as a result of the centraliza- 
tion of the eighteenth centniy, the social conditions <Jt 
the municipal population bad been made comparatively 
equal. The strong government of Frederick William! 

' Jievue G/n^alf. etc.. Oct., 1B86, 253. 

' For a history of the development of ihe Prussian and German ci 
1B08, see Leidig, Priussischcs Stadireckl, 2-20. 
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lad largely freed the poorer classes from economic de- 
pendence upon the richer. Though the spirit which 
was breathed into the new organizatiou was quite 
different from that which animated the old municipal 
Bystem, the actual form of municipal government, 
established by the new law, was in no respect very 
different from that which existed before Stein began 
his work. The changes which he made consisted 
mainly in the widening of the suffrage for the city 
council, which stiU jemained the important organ of 
the municipal government; in the new obligation 
which was imposed upon the citizens of the munici- 
pality to take upon themselves public duties ; and in 
the greater degree of fi-eedom which was allowed the 
cities in the management of their own affaii's. Since 
the time of Stein, some modifications have been made 
in his plan — modifications which may not on the whole 
be called improvements. They were due mainly to the 
desire of the Conservative party — which, ivith the ex- 
ception of very short periods — as during 1848-50 — has 
until recently been in complete power — to curtail the 
political influence of the municipal population. These 
modifications have consisted mainly in the strengthen- 
ing of the central control over the cities, and in the 
limitation of their freedom of action in the manage- 
ment of their own affaire. In detaU, the present 
municipal organization is as follows ; 

Just as in the open country, it is recognized that 
there is a sphere of municipal action in which the muni- 
cipality should have considerable autonomy, and that 
there are ceiiain functions of administration attended 
to within the municipal district which interest the 
country as a whole, and over which the central admin- 



istratiou should have a greater control Just as in th« 
chxjle, again, it ia believed to be better not to make a | 
complete eeparatiou lu the authorities which are to. 
attend to these two different classes of duties, but to 
charge the executive authorities of the city with the 
performance of those duties which are of general con- 
cern. It ia provided, however, that in the lai^er cities 
the eeutr.il government may, if it sees fit, put into the 
hands of distinctively central organs the management 
of police mattera ' ; and this it has done in many cases, 
In the smaller cities on the other hand, the city execu- 
tive attends to these matters as well aa to all other 
matters which affect the country as a whole. In these 
cases it is regarded as an agent of the central adminis. 
tratioii, and acts under the control of the central ad- 
ministrative authorities, generally the governments and 
the govenimeiit presidents.' In case the city is at thft 
same time an urban circle — which it will be remeia-' 
bered is the case in all cities ha\'ing over twenty-five 
thousand inhabitants, — the city executive in like 
manner attends to all the duties which in the rural 
circles ai-e attended to b}" the landrath. In these 
ui'ban circles there is also a lay body, similar to the 
circle committee, called the city committee,' which, 
however, attends only to matters of central concern. 
As this city committee consists of the burgomaster of 
the city and of members chosen either from the town 
executive board, or, where there is no such board, 
from the town council,* the result is that in all cases it 
is the city officers who attend to the central adminis- 

' Law. March ii, iSjo, sec. 2. 

' StUJh-OrjKHHg. May 30, i3s3. s«c. 56. died heieafcer as S. O., 1853. 
'K, O.. sec. ITO. 
A. L. V. G.. sees. 37. j8. ' 
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tratiuii iu the city — with the exception (already noted) 
of the police administration iu the larger cities, 

1. City coumctZ— But while city officers are thus 
generally called upon to attend to the business of the 
central administration iu the city, the moat important 
functions of the municipal administration are those of 
a distinctively local charactei'. The general control of 
this local administration is vested iu the city council, 
which is chosen by the taxpayei-s of the city.' The 
method of election is peculiar: it is well adapted to 
keep the control of the city afEairs iu the hands of the 
wealthy classes, since the influence of a man's vote 
depends lai^ely upon the amount of taxes he pays. 
The system is as follows: The total amount of the 
direct taxes paid in the city is divided into three parts. 
Those peraons paying the highest taxes, who pay one 
third of the entire amount, have the right to elect one 
third of the members of the council. Those pei'sona 
who pay the next highest taxes, and who pay another 
third of the entire amount, elect another third of the 
membere of the council. All the remaining taxpayer's 
elect the remaining third.' 

An example taken from the city of Bonn, which has 
a population of about thirty-six thousand inhabitants, 
will show how thoroughly this method of representa- 
tion throws the control of the city into the hands of 
the wealthy classes. Out of the total number of 3,402 
electors, 162 electors elected one third of the town 
council, 633 elected two thirds, and the remaining 
third was elected by 2,607 electors. The disproportion 
between the classes was really much greater than the 
above vote indicates, for while sixty-four per cent, of 

'S. O., 1853, sec. 35. "S. O., 1853, sec. 13. 
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the electors cf the first class voted, and .sistj--8ix pef^ 
cent, of the second class, only twenty-two per cent, of 
the third class availed themselves of their electoral 
privilege. The explanation is said to be this: The 
vote not being aeci-et, intimidation had been practised 
to such an extent that the voters of the third class 
prefeiTed to stay away from the polls i-ather than vote | 
for candidates who were not of their choice.' | 

The authority thus formed has the absolute control 
of the entire city administration. The law simply says 
that it shall govern by its decisions the affairs of the 
city.' In addition to deciding what branches of admin- 
istration the municipality shall attend to it also elects 
all of the executive officers of the municipality. 

2. 0\ty executive. — The execution of the resolutions 
of the town council is entrusted either to a bui^ 
master who has complete control of the admitiistration 
in its details, or to an executive boai-d whose membeift* 
are elected by the town council. In such an exeeutiv* 
board, a part of the members are professional in chitf|^ 
acter (as, for example, the school commissioner, thft^ 
corporation council, the town surveyor or commission^ 
of public works) and a part are purely lay officers, i. e. 
ordinary citizens who are obliged to assume office if 
elected, and to serve at least half the regular term of 
sis years.^ The same obligation to serve is imposed 
upon those persons who are elected to be members of 
the town council.^ In case the executive authority of 

' Leclcrc, "La vie municipaJe en Pmsse," Extrait dis Annalei dt /'A(6 J 
Ubrc lies Scimics Politiqvts, 13, 

• For example, sea Siadlt-Ordnung dtr Prniint Wes^heUen, March 1 
1856, sec. 35. 

' Ibid. 

*Z. G..sec. 10. 
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the city is vested in a such a board, the burgomaster is 
simply the pi'esiding officer and has powers little greater 
than those possessed by the other members of the 
Ijoard. But the moral influence which he exercises is 
nevertheless so great as very largely to determine the 
character of the city administration.* He is a profes- 
sional officer and receives a large salary. In filling the 
position of burgomaster — or, in fact, that of any of the 
professional officers of the executive board — ^the method 
puraued indicates the desire of the city councils to 
secure the best possible men. The city council of 
& city which needs a burgomaster, a commissiouer of 
public works, or any such officer, advertises in the 
papei'S for the particular officer needed, stating the 
qualifications which are required. The council then 
selects from among the applicants the one who seems 
beat fitted for the place. A large city often chooses a 
buigomaster who has made his reputation as a good 
executive officer in a smaller city.' As the teiTQ of 
office is at least twelve years, and may be for life, the 
positions ai'e much sought after, and the applicants are 
generally well educated men who have had experience 
in city administration.^ The election of these profes- 
sional officers generally requhes the approval of the 
central administration before it is of foi-ce.* This is 
considered to be necessary on account of the many 
duties affecting the country at large which are 
devolved upon the city executive. While the execu- 
tive has, in the main, to cany out the resolutions of 
the council, it has at the same time to exercise quite a 
control over the actions of this body — both to keep it 

' S. O., 1853, sees. 57, 5S. ' Lederc. op. cit.. 20. » {bid., 17. 

*S. O.. 1353. sec. 33 ; 2. G., sec. 13. 
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within the law and to prevent it from taking uuwis^ 
action. In case of conflict between the executive and 
the council the matter is decided by the pioper super- 
visory authority, in this case the district committee.' 
As this is a lay authority, the pi-ofessional officers 
of the central administration cannot now interfere in 
the municipal administration. A further control exer- 
cised by the central government over the municipal 
administration is found in the requirement of the 
approval of the district committee for certain resolu- 
tions of the city council before they are regarded as valid. 
Among the acta subjected to such control are the more 
important measures of the financial administration, 
such as the making of loans aud the imposition of 
high taxes.^ The rules are much the same as those 
ah'eady mentioned as adopted for the commu: 
administration of the circle and the province. In f 
the control over the circle and the province 
modelled on that already formed for the municipality 
by the municipal coiporations act of Stein as amended 
by later laws. 

3. Cit/y departm£nts. — A word must be said in re-l 
gard to the organization of the city departments wHch' J 
attend to the detailed current administration, 
municipal corporations act of 1853 provides that \ 
these matters there may be formed permanent comm 
sions or boai'ds, composed either of members of \ 
council or of members of the executive board or * 
these and other municipal citizens, which boards i 
commissions are the subordinates of the executive a 
have under their direction the salaried members of t 
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body.' The purpose of this arrangement is to call into 
the service of the city as many of the citizens as possi- 
ble. Service on such boards is obligatoiy, as is the 
case with all unsalaried positions in the city govern- 
ment. Finally the same law provides that the larger 
cities may be sub-divided into wards, over which are 
to be placed ward-overseers to be elected from among 
the citizens by the town council.' These ward-over- 
seers are the subordinates of the executive board for 
all matters of municipal administration. This institu- 
tion has been very generally ailopted in the latter 
cities, where it has had excellent results. The ward 
overseers serve as means of comamnicatiou between the 
different districts and the executive board. If any- 
thing goes wi-ong in the district, there is always some 
one to whom complaint may be made with the as- 
surance that the complaint will be attended to. An 
example of the workings of such an institution may 
again be taken from the city of Bonn. This city is 
divided into ten wards. In each of these is an over- 
seer who, in the administration of public charity, has 
under him ward commissions of citizens, whose duty it 
is, under his direction, to examine into all cases of de- 
mand for poor-relief. So many peraons are called into 
the municipal service of public chanty that each one 
of them has no more than two or three families to 
attend to and thus knows perfectly the condition of 
those asking for relief.' This method of administering 
poor relief is simply the adoption in the public admin- 
istrative system of the method which has been so 
successfully applied in this country by private associa- 
tions such as the charity organization societies and the 
"bureaus of charity. 

S, O., iBs3, sec, sg. ' Jhid.. sec. 60. ' Cf. Leclerc, op. cit., 5' 



LOCAL ADMINISTRATION. 

V. — Geiieral characteristics of the Prussian system. i 

1, Adjiiinistrative control. — As in the French, so ia I 
the Prasaian system of local government, the inter- 1 
ference of the central legislature in local affairs is ' 
infinitesimal if it exists at all. Enough of the old ' 
feudal ideas of local autonomy have remained to per- 
mit of the development of the principle that there is a 
sphere of administrative action which must be left 
almost entirely to the localities ; that within this sphere 
the legislature should not iutei'fere at all ; that auj" 
central interference or control that may be required 
over this local administration should come from tl 
administration and in the main from the lay authoritii 
of the administration, and should be confined simply 
to preventing the localities from incurring too great 
financial burdens. Therefore the law does not, as in 
the United States and as it does to a certain extent in 
England, enumerate the powers and duties of the 
localities, but says simply that the local affairs of 
particular districts shall be governed by the decisions 
of local authorities in the nature of local legislatures, 
and that in those cases only in which the law has ex- 
pressly given it the power, may the central administra- 
tion step in to protect the localities from their own 
unwise action. This system is one of general grants 
of local power with the necessity in certain cases of 
central administrative — not legislative — approval or 
control. The benefits of such a system cannot be ov^' 
estimated. Through its adoption all the evils of local 
and special legislation are avoided. In place of aa 
in-espousible legislative control, which iu the United' 
States has shown itself so incapable of preventing til? 
extravagance of localities that in many cases the powtf 
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of the legislature to permit local action has been cur- 
tailed by the constitutions, is to be found a control 
exercised by responsible authorities — authorities which 
have a certain permanence and are well able to judge 
whether a given action will be really hurtful to a 
locality or not. At the same time the gi'eater freedom 
from central interference guaranteed to the localities 
by this system ia well calculated to encourage the 
growth of local pride and responsibility. 

2. Obligatory wivpaid service. — Different, however, 
from the French system the Prussian system of local 
government attempts by the adoption of the principle 
of unpaid obligatory service (it will be remembered 
that iVhile in many cases service in the French local 
offices 18 unpaid, it is almost never obligatoiy) to make 
the local administration largely non-professional in 
character. This, it was felt, was peculiarly necessary 
in Prussia on account of the existence of a most thor- 
oughly bureaucratic service. This idea is adopted 
from England, and consciously adopted from Eng- 
laud at a time when both forms of the English system 
of local government are showing a tendency to aban- 
don it. 

3. Subjecidon of local adminiatration to judicial con- 
t/r<A, — Under the system in vogue up to the time of the 
late reform the adminiatration in its local as well as its 
centi'al instances was almost a law unto itself. It was 
not only relieved from all central legislative control, 
bat also from all central judicial control except in so 
far as its acts might be considered as being regulated 
by the principles of the private law. The experience 
of Prussia during the first half of this century was, 
however, snch as to prove that if the administration 
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was to be satisfactory to the individual and regaidfull 
of hie rights, some sort of judicial control over it should I 
be established. This, as has been stated, was one dL\ 
the main ends of the reform movement of 1879. 
the establishment of this judicial control,' Prussia has 1 
taken a great stride in advance, and may now be re- 
garded as occupying, so far as her local administration 
is concerned, a position similar to that which has for so 
long a time been occupied by both England and the 
United States, where the actions of the local authori- 
ties are subjected to the strictest sort of judicial controL 
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lative. ii. 143, ii. 363; methoditl 



ii. 138 ; petition of right in Eng- 
land, ii. IJ4 ; power of criminal 
coarts to punish officers, ii. 179; 
powers of feder^ courts, ii. 310 ; 
power of police courts, ii. 178 ; sails 
again Et government in ordinary 
courts in United Sutes, ii. ijS ; 
sails against central administration, 
ii. 154; suits bjr government, ii. 
130; suits in civil courls against 
government for contrncls and torls 
in continental Europe, ii. 161 ; sails 
against local corporations, ii. Igz ; 
suits against officers, in Fnince and 
Germany, ii. 169 ; in United States 
and England, ii, 163 ; through the- 
ory of unjust enrichment, ii. 15s, 
159 ; when courts may review deci- 
sions of fact and discretion, ii. 
306 

Carant nan judice, responsibility of 
officers for acts, ii. 164 

CoDocils of advice in France, i. 86, 
III, 284, 292 

Council of appointment in New York, 
i. 56, 76, 78 

Councj] of Arrondissrtnent ii 
i. 383 

Council of the king, French, 

Coancil of ministers, i. 141 

Council of the prefecture in France, 

333 
Council of revision in France, ii. 237 
Coimcil of state in Prance, an admin- 
istrative court, ii. 238 ; appeal to, 
against acts of the President, i. SS, 
aS2 ; appeal to, for excess of powers, 
ii. 93g ; compared with American 
Senate, i. 113 ; a council of advice, 
i. lit ; functions of, i. in ; histoiy 
of, i. 107 ; oi^anizalion of, i. loS 
Council of state in Germany, i. 114 
Connty commissioner inUnited States, 
origin of, i. 16S ; powers of, i. iSo 
Comity in England, i. 341; county 
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aldermen, L 343 ; the county chair- 
man, i. 242 ; the county council, 
local powers of, i. 345 ; the coun- 
cil, powers of, i. 243 ; the coun^ 
coaodl, organization of, i. 343 ; 
the county council, powers of, 
eaiunerated by statate, i . 244 ; quali- 
fications for the countf council, i. 
343 ; subdivisions of county, i. 246 ; 
suffrage, i. 242 
County in United Slates, agents of 



antral j 



Ent, 



174; 



American colonies, i. 16G ; has be- 
comeacorporation.i. 172: corporate 
capacity of, i. 173 ; not originally a 
corporation, i. 172 ; loose organiza- 
tion of, i. 181 ; has no sphere of 
independent action, i. 176 ; officers 
elected by people, i. 178 ; in New 
England, i. l8f ; not important in 
early New England, i. 166 ; in New 
York, i. 182 ; powers of county au- 
thority, i. 1S6 ; important in early 
southern colonies, i. 166, 190 ; in 
southern states, i. 189 ; in Virginia, 
i. 190 

Courts, control of, over acts of Eng- 
lish Crown, i. tol ; control of, ovo' 
French President, i. 8g ; control of, 
over action of Federal Council, I. 
121 ; control of, over acts of Ger- 
man prince, i. 93 ; control of, over 
governor of commonwealth, i. 8a ; 
executive functions of, i. 29 ; do not 
conliol political acls of executive, 
i. 34 ; power of, to control or revise 
special acts of administration, i. 3s; 
control of, over President of United 
States, i. 73 : relation of adminis- 
tration to, i. 34 ; will declare ordi- 
nances void if illegal, i. 156. [See 
Judicial authorities.) 

Court of accounts in France and Ger- 



156 
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Court of £■ 
colonies, 
Cnmc, disqaalilicfttion Ira office, ii. 

33, 46, 48 

Criminal couiU. control of, over the 
admin istratioii, 11. 148, 17S 

Ciiminal law, aim of, ii, 137; dis- 
tinguished from administrative law, 
i. 16 ; a law o( sanctioa. i. 17 

Curia rtgis in England, i. 12a; ii. 



early American Distiict council in France, i. 383 

District councils bill in England, [ 

DorJickuUtn in Prusua, i. 318. (S 

Town officers in Pnissia.) 
Droit admiitiitrati/, i. 6 
Due process of law, iL 116 
Duties of officerE. ii. 77 



193 

Customs admin i 



e taw, ii. 107 



Decisions, i. 35 

Dt facto officers, ii. 3j 

De facte offices, do not exist, ii. 35 

Departments, executive, i. 127. {,See 

Executive departments.) 
Department in France, executive offi- 
cers of, i. 272 ; genera! council of, 

i. 277 i prefect, i. 272 
Depattment of public works.oC finance, 

etc. Iff Enecutive departments, i. 

127 
Departmenla,] commission in France, 

i. 275 ; duties of, i. 276 ; how 

elected, i. 275 
Deputies, when not officers, ii. 2 
Disciplinary courts in Germanj, i. 



Education, general, necessary for adi* 
mission to civil service in Eun^^ 
ii. 47, 49 

Educational courts in France, ii. 236 
Election to office, aim of method rf, 
ii. 16; effect of ineligibility a 
ii. 23 ; faults of this method of fSU 
ing office, ii. 17 ; law of, in 
States, ii. 18 ; notice of place of, i 



iiS) 
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Disciplinary power, ii. 86 

Discretion of administration, ii. 136 

Distribution of powers, the theory ot, 
i. 19. (Sic Separation of powers.) 

District attorney, ii. iSt 

District in France, i. 283 

District of Columbia, power of su- 
preme court of, ii. sii 

District committee in Prussia, appel- 
late jurisdiction of, i. 308 ; controls 
action of " government " president, 
i. 306, 308 ; duties of, i. 308 ; how 
formed, i. 307 ; jurisdiction of, as 
an. administrative court, ii. 253 



xof ti 
lations of, directory, \ 



- '9; 



proper method of filling offices, ii. i 
Eligible list, in English civU s. " 
ii. 55 ; in United States civil se 
ii. 43 
Elective principle in localities i 

United States, i. i58 
Employment in govemnkenl, 
created by contract, ii. 3 ; d 
tion of, from office, ii. 2 
Ends of the Sute, i. 38 
English administration has b 

centralized, i. 154 
English Crown, acts of, countersigne 
by a minister, i. gg ; admini: 
powers of, i. 100 ; an authority e 
general powers, i, i)^ ; bi 
sketch of, i. 97 ; general positio 
of, i. 57 ; irresponsible, i. gg, 1 
limitations of power of, i. gg ; c 
nance power of, i. toi ; effect 
principle of parliamentary res 
sibility of ministers on positioi 
i. 100 ; remedies against acts 1 



Equitable lemedies in England and 

United States, origin of, ii. 194; 

rules as to, ii. 20g 
Examinationa for entrance into mnni- 

dpal service in United States, i. 

317. (See Civil service, competitive 

Exchequer in England, origin of, i. 12a 

Execution against local corporations, 
ii. 153 

Execution of the law, ii. izo ; admin- 
istrative, ii. 127 ; by judicial process, 
ii. 124 : means of, ii. 119 ; methods 
of, ii. 123 

Execution o( the will of the state by 

Executive, power of to initiate l^sla- 
tion, i. 27 ; legislative acts of, i. 
2S, 35 ; legislative functions of, i. 
26 ;ordinancepowerof, i.a7;polit- 
icalactsof, not controlled by courts, 
i. 34 J position of, i. 37 ; relation 
of, to isiurts, i. 34 ; relation to 
other authorities, i. 31 ; relation to 
l^slature, i. 31 ; veto power of, i. 
27. (Ser Administration.) 
■ Executive in England, i. 97. {See 
English Crown.) 

Executive in France, i. 83 efiej. (Sec 
President of France.) 

Executive in Germmy, i. 89. (See 
German prince and German Erape- 
ror.) 

Executive in United States, i. 52 et 
leq. (Sie President of United States 
and Governor of commonwealth.) 

Executive authority, cbief, in general, 
i. 4» 

Executive coancils, i. 102 ; in France, 
i, 107 (iee Council of slate, French); 
in Germany, i. 114 [see Federal 
council and Council of State in Ger- 
many); in United Stales, i. 10. (See 
I Senate.) 

Executive departments, i. 127 ; geo- 
gnpbical arrangement of, i. t2r) ; 



how organUed, i. lag ; melhod of 
distributing business of, i. 128 

Executive functions of judicial au- 
thorities, i. 29 ; of the legislature, 
i. 25 

Executive power in general, i. 49 ; 
administrative function of, i. 50 ; 
American conception of, in 17S7, i. 
59 ; consists of two functions, i. 49 ; 
difficult to formnlate, i. 48 ; govem- 
menlal function of, i, 49 ; history 
of, in United States, i. 52 ; political 
function of, i. 49 

Expenses of government when lixed 
by permanent law, ii. 279 

Extraordinary legal remedies, ii. 200. 
(See Writs, common law.) 



Federal Conncil of German Empire, 
i. 116 ; chancellor presides over, i. 
116 ; committees of, i. 116 ; control 
of, over Emperor, i. 118. 120 ; func- 
tions of, i. 117 ; ordinance power of, 
i. 118; organization of, i. 116; 
power of, to decree federal execu- 
tion, i. 120 ; remedies against 
action of. i. 121 ; sessions of, i. u6 
Federal execution in Germany, 1. I30 
Fees for official services, ii. 71 
Feudal system, inSuence of, on Euro- 
pean method of local administration, 
i. 26S 
Financial administration, i. 3 

Firma burgi. i. 193 

First lord of treasuiy in England, 

powers of, i. 144 
Fiscus, ii. 150, 161 
Foreign relations, i, 2 



i.3ai 
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municipal government, i. 339 



.n of, J 



154 



French local >di 

(Src Local ttdministra lion in France.] 
French revohltion, influence of. on 

French local adminislralion. J. 269 



Cin«n*»<^mPnissia, i. 318. (Are Town 

officers in Prussia.) 
General council of the department in 

Irol over. i. aSo ; duties of, 1. 378 
Generalities in France, i. 26a 
General councillors in France, how 

elected, i. 277 
German administration, decentraliza- 
tion of, i. 154 
German chancellor, i. 94. {See Chan- 
cellor of Gcnnan Empire.) 
German Emperor, acta of, must be 
countersigned by chancellor, i. gs, 
96 ; an authority of enumerated 
powers, i, 93 ; power of appoint- 
ment of, i. 93 ; King of Prussia is, 
i. 93 ; power of direction of, i, 95 ; 
ordinance power of, i. 95 ; power 
of removal of, i. 94 ; irresponsible, 

i. 96 

German prince, acts of, to be counter- 
signed by a minister, i. 92;adminis- 
trative powersof,i. gi ; an authority 
of general powers, i. Sg ; constitu- 
tional limitations on power of, i. 90 ; 
irresponsible, i. 89; ordinance 
power of, i, 92 ; power of, limited by 
constitution, i. 8g ; power of ap- 
pointment of, i, 91 ; power of 
direction of, i. 92 ; power of re- 
moval of, i. gl ; remedies against 
action of. i. 93 ; responsibility of 
ministeis for acts of, i. 8g, gl, 92 

German local administration, i. 29J. 
(&/L«cal administration inPrussia.) 



GneisI, influence of, on Prassian 

administcattOD, 1. 300 
Government, suits by or ag 

15O1 154 ; a juristic peisoni 

States, ii. 149, 158 
"Government" in Prussia, 

duties of, i. 30s ; effect of refocv 
I organizatir 



1 of, I 



peience of, i. 306 ; 

297 
"Government" president in 

i. 305 ; duties of, f. 306 ; 

of higher service, ii. 49 
Governmental action of the 

tration. i. 10 : ii. 103 
Governmental function of t 

power, i. 49 
Governor in Prussia, i. 302 ; 

justices of the peace, i. 303 

man of provincial council, i. 304 

controlled by provincial council, 

303. 304 ; dntics of, i. J02 ; ops 

provincial diet. 



ippnmi 
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Governor in United States, 
tralive powers of, i. 80 ; spj 
and removes civil-service comitt 
sion, ii. 39 ; colonial, i. 53 ; cok 
ia), had few administrative powlf 
i. 59 ; colonial, a political officer, 
60; of commonwealth, his powero 
appointment, i. 76 7 compared wiA 
President, i. Si : control of coiutil 



. Si ; early common' 



had few administrative 



iwealHt 

wcrs.i 






60 : early commonwealth, apolil 
officer, i. 60 ; power o£ direction 
i. 79 ; history of, i. 74 ; may 
dare state of insurrectfon, ii. 11 
his powers over l^slation, i. ; 
a political ofhter, i, 74 ; politick 
powers of, i. 74 ; power of removal 
of, i, 78 ; remedies against action 
of, i. 82 ; veto power of, i. 75 ; 
common law writs, will not issue to, 
ii. 20B 



INDEX. 
s council in Uiiited Stales, 



Grants in aid in England, i. 363 ; in 

Prussia, i. 313 
Guardians, poor-law in England, i. 

348 

H 

Habeas cerpas^ purpose of, ii. 200. 
{See Writs, common law.) 

Hardenberg, chancellor of Prussia, i. 
29S ; effect of death of, in tS32, i. 
298 ; infiuence of. on Prussian local 
administration, i. 297 

Heads of departments, i. 134 ; agents 
of, in the localities, i. 159; in 
American commonwealths indepen- 
dent of governor, i. 136; appeals 
to. i. 153, 157; in France depen- 
dent upon president of council 
of ministers, i, 139 ; in Gennany, 
i. 139 : in United States, i. 134 ; 
misceUaneous powers of, i. Ijy ; 
ordinance power of, i. i;6; power 
of appointment of, i. 146 ; power 
of direction and supervision of, i. 
IJO : power of removal of, i. 149 ; 
remedies against the action of, i. 
15S ; term and tenure of, in Eng- 
land, i, 142 ; in France, i. 138 : in 
Germany, i. 139; in United States, 
i. 143 ; in United Slate:, national 
government dependent upon Presi- 
dent, i. 136 ; i. 187- (See Executive 
departments.) 

Hereditary magistracy in Prussia, 
abolition of, i. 316. 319 

Bi^ier civil service in England, ii. 
5a ; in Germany, ii. 49 

Sigher division clerks in England, ii. 
54 

Honorary offices, ii. S ; acceptance of. 
not obligatory in France, ii. 24 ; 
acceptance of, often obligatory in 
Gennany, ii. 34 1 acceptance of, 
obligatoiy in United States, ii. 33 



Im[ieachment, ii. 296 

Imperial court at Leipsic in Germany 
finally decides conflicts of jurisdic- 
tion, u. 358 

Imperial fortress belt commission in 
Germany, ii. 346 

Imperial marine office in Germany, ii. 
247 

Imperial patent office in Germany, ii. 

Imperial poor-law board in Germany, 

it Z45 
Imperial railway court in Germany, 

Incompatible offices, ii. 95 
Ineiigibility, effect of, on election, ji. 

Injunction, not issued unless case can 
be brought under regular equitable 
jurisdiction, ii. 209 ; origin of, ii. 
194 ; purpose of, ii. 200. (See 
Writs, common law.) 

Instructions of heads of departments, 
i. rs2, 154. IS7 

Insurrection, state of. declaration of, 
by governor, i. 75 : ii. 133 

InlEllectual capacity, as a qualifica- 
tion for office, ii. 33. 47, 49. 53 

Intendants, French, i. 268 

Internal affairs, i. 3 

International law. aim of. ii. 137; 
distinguished from administrative 



office, acts of, I 



■id. ii. 



Judges, tenure of, on 

ii. 170, 197 ; tenure of, in England, 

ii. 193, 197: tenure of, in United 

States, ii. 196 
Judgments against local corporations, 

collection of. ii. 153 
Judicial affairs, i. 3 
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Jndidal auihorities. eiecalive (unc- 
tions of, i. 3g ; rio not control po- 
litical acts of executive, i. 34 : 
relation oE administralion to, i. 34, 
(See Conrts.) 

Judicial control, ii. 141 ; aiulysiii of, 
ii. 144 ; kinds of. ii. 147. {See Con- 
trol over administration.) 

Juristic persons vote in Prussia in 
local elections, i. 322 

Justice, administration of. not a local 

Justiire of peace in England, adminis- 

196 ; different from United States, i. 
170 : establishment of, i. 164 ; inde- 
pendent position of, i. Vib ; judicial 
duties of, ii. 134 ; an almost purely 
judicial oiBcer. i. 139 ; ii, lib ; 
present position of, i. 339 

Jtistice of peace in Prussia, appointed 
by governor, i. 303, 318 ; formed on 
model of English justice of peace, 
i. 316; duties of. i. 317; service 
of, obligatory and unpaid, i. 316 

Justice of the peace in United States, 
earljr colonies, i. 166 ; an almost 
purely judicial officer, ii. 12G 



King in England, i. 99. (See English 
Cwn.) 

King in Prussia, appoints the profes- 
sional memt>ei5 of the district com- 
mittee, i. 307 ; appoints members 
of " govemments," i. 305 ; appoints 
and dismisses governor, t. 302 ; ap- 
points iandrath, i. 315 ; appoints 
and dismisses Obtrprdsidtnt, \. 303 ; 
approves by-laws of provinces, i. 
311 ; calls provincial diets every two 
years, i. 310 ; may dissolve provin- 
cial diets, i. 314 

King's bench, court of, li, 193 

KrtU in Prussia, i. 314. (See Circle 
n Fnissie.) 



Krcitauttchuti in Ptussiji. 

(Jitf Circle committee.) 
AVcir/HfinPnissia, i. 320. tiivCirdi 

diet in Prussia.) 



not affected by dvil-servie 
mtes in United States, li. 36, 39 

Landraih in Prussia, i. 315 : 
choice of mayors and Scheffm, 
319 i duties of, i. 31S 

Legislative acts of executive, i. sS, ; 
(See Ordinances.) 

Legpslative control, power □ 
ture to remedy special admtnistia 
tive abuses, ii. 366; examination il 

479 ; over finances, ii, 375 ; histq^ 
of. ii. 363 ; impeachment, tl 
power of legislature in Getmu 
and United States 10 inve 
the action of administration. 1 
over localities in France, i 
power lo remedy special adm 
tive abuses in England and FrsnOI 



IS of. 



II. 371 

Legislative fnnctio 

Legislative interference in mnnic 

affairs in the United States, i. s 
X,egis]atnre, controls the adminis 

tion, i. 33 ; executive functions 

«5 
Legislature, the regulator of the a^ 

ministration, i, 31 : may provide 

qualifications for office, ii. zy. (.~ 

Legislative control.) 

Liens, ii. I3I 

I,ocal administration, contincn 

method of, i. s66, 290 : Europt 

method of, i, 266 
Local administration in Englai 

audit of accounts, 1. 260 ; boardsi 



. central adniiniitr&tive control, i. 
359 • p<^wcr of ceo tial authorities to 
compel Ioca.1 action, i. 261 ; chaos 
in, i. 346 ; disciplinsTj powen of 
central authorities over, i. 262; 
grants in aid of, i. 350. 263 ; de- 
fects of justice of the peace system, 
■■ 235 ; general characterislics of, i. 
a53 ; history of, to iSth century, i. 
162 ; history of, from r7th century, 
i. 234 ; local government district, 
i. 358 ; local loans, approval of, i. 
a6o ; mayor, i. 355 ; municipal al- 
dermen, i, 255 ; municipal boroogh, 
i. 253 ; municipal departments, i. 
257 ; municipal elections, i. 255 ; 
municipal soSrage, i. 255 ; nnmber 
of authorities for, i. 248 ; the par- 
ish, i. 250: parish elections, i. 251 ; 
reforms of 1834 and 1835, i. 236; 
sanitary authorities in England, i. 
249, 257 ; the union, i. 248 ; union 
dections, i, 249 
I^cal administration in Fiance, i. 
26S ; the afrottditstmenl, i. 383 ; 
central administrative control over, 
i. 292 ; centralization of, under 
absolute monarchy, i. 268; the 
commune, i. 285 ; council of 
the prefecture, i. 274 ; decen- 
traliiation of, siuce time of Na- 
poleon, i. 371 ; the department, 
i. 372 : departmental commission, 
i- 275 ; the district, i. 283 ; general 
characteristics of, i. 2g2 ; general 
council of the department, i. 277 ; 
general grants of local power, i. 
aqa ; influence on, of French revo- 
lution, i. 269 ; influence of Napoleon 
on, i, 271 ; mayor, i. 287 ; Napo- 
leonic legislation regarding, i. 271 ; 
professional character of officers, i, 
994 ; the prefect, i. 272 ; under- 
prefect, i. 283 

Local administration in Prussia, i. 
Sgs ; influence of Bismarck on, i. 
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300 ; circle, i. 314 ; drde conumt- 
tee, i. 315; circle diet. i. 320: cities, 
i, 328; city council, i. 331; city 
departments, i. 334 ; city executive, 
i. 332; the district committee, i. 
307 ; central administrative control 

action of 1822-1860, i, 298 ; effect 
of revolution of 184S on, i. 298 ; 
influence of Gneist on, i. 300 ; his- 
tory of, i. ag; ; influence on, of 
Frederick William I., i. 295 ; the 
governor, i. 302; "government" 
board, i, 297, 305 ; influence on, of 
Hardenberg, i. 297 ; judicial con- 
trol over, i. 337 ; justice of the 
peace, i. 316; Landrath, i. 31S ; 
formation of local legislatures in 
1822, i. 2g8 ; the OherprOsidtnt, i. 
302; obligatory unpaid servici rs 
officer, i. 337 ; the province, i. 3or ; 
provincial committee, i. 311 ; jiro- 
nncial council, i. 303 ; provincial 

diet, i. 308 ; provincial director, i. 
312 ; reform of 1S72 in, i. 299 ; 
rural circles, i. 321 ; influence on, 
of Baron Stein, i. 296 ; town offi- 
cers, i. 318 ; urban circles, i. 331 
Local administration in United Stales, 
the compromisesystem. i. 178; city, 
i. 99 it sag. ; city council, i. 213 ; 
city officers, i. 210, 217 ; constitu- 
tional provisions protecting powers 
of localities, i. 227 ; county, i. 16&, 
17B, 185, 189 ; county commissioner, 
i. l63, l&o, 1S5, 190; county offi- 
cers, i. 178, 185, 190; decentraliied 
character of, i. 230 ; diSerences in 
powers of localities, i. 227 ; elective 
principle, origin of, i. 167 ; freedom 
of authorities from central adminis- 
trative control, i. 22S ; general 
characteristics of. i. 223 ; great 
nomber of authorities, i. 328 ; jus- 
tice of peace, i. 166, 170 ; localities, 
agents of central commonwealth 
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government, i. asB ; msyor. i. 307; 
eftrl;, in middle American colonies, 
i. 165; in New England, i, :65, 
185 ; non-professional charncter of, 
i. 331 : original form of, i. 165; 
power of localities to elect officers 
guaranteed by constitution, i. 325 ; 
early, in southern colonies, i. 165 ; 
in the south, i. 1S9 ; school district, 
i. iBs, iSij, 190; sheriff, i. 166; 
statutory enumeration of powers of 
localities, i. 333 ; supervisor, i. 167, 
179, 183 ; town, i. 183, 18S ; town 
meeting, i. 183, iSS ; town officers, 
i. 1S3, 188 ; village, i. 330 

Local corporations, suits against, ii. 
153 

Localities, collection of judgments 
■gainst, ii. 153 ; on continent of 
Europe, authorities of general 
powers, i. 43 ; by English and 
American law, bodies of enumer- 
ated powers, i. 41 ; in England and 
ibe United Slates not corporations, 
i. 173 1 participation of, in admin- 
istration, i. 38; suits against, ii. 
15a 

Localities in United States, i. 174. 
(Set Counties, Towns, Cities, and 
Local administration.) 

Local govenunent, administrative con- 
trol over, i. 45 ; continental method 
of, i. 43 ; English method of, i. 41; 
legifilativecontrolover,i.43; sphere 
of, i. 39. {Sfr Local administration.) 

Local government act of l883, Eng- 
lish, i. 238, 341 

Local govemment board in England, 
powers of, over localities, i. 36z, 264 

Local government district in England, 
i. 258 

I»cal offices, qualifications for, ii. 28 

Local police power, ii. 1 1 1 

Local powers in Europe, general grant 

Local powers in United States, cen- 



traliiadon of, in legisUtnre, i. 

statutory enumeration of, i. 313 
Local suffrage, in England, 
241), 251, 354 ; in France, i. ; 
389 ; in Germany, i. 331 ; in Un 
States, i. 17S, 317, 221 

Locke, his theory of Ibe separalio 

London, i. 26 j 

Lord Palmerslon, stni^le with L 

John Russell, i. 143 
I.,owcr division, clerks of, in EngUi 



Magisterial district, i. 191 

MoHdamus, to enforce claim for ol 
cial pension in England, il. 76 ; w9 
force delivery of insignia of officii T 
eU., ii, 63 ; to force payment tT I 
salary of officers, ii. 73 ; origin ti, f 
ii. 194 ; power of federal courts to J 
issue, ii. 3it ; purpose of, ii. : 
{Sti Writs, common law.) 

Manor in Prussia, i. 319 

Matricular contributions in 
i. 119; ii. 377, 388 

May, when construed as 

Mayor in France, i, 287 
elective in 16S2, i. 286 ; 
i. 38S : elected by municipal o 
cil, i. 387 ; term of, i. 387 

Mayor in PmsKa, i. 333 ; elet 
town meeting, i. 319. [Ste Bui| 
master in Prussia.) 

Mayor in United States, duties of, i, 
308 ; elected by people, i, 207 J; 
origin of present position of, i. 307 J9 
power of appointment of, i. : 
power of removal of, i. 211 ; c 
nally elected by city cooncil, i. » 
powers of, increasing of la 
2oS, 210 ; term of oGGce of. i. 
veto power of, i. 313 



Mayor's conrU in United States, i. 
ao5 

Military aflairs, i. 3 

Ministerial reEponsibitity, in England. 
i, loi ; ii, z?:, at); ; in France, i. 
ISS ; ii. 371 ; in Germany, i. 140 

Ministers, i. la?, 134 ; irresponsi- 
bility of, in Englajid and United 
States, ii. 164. {&t Executive de- 
parlraents.) 

Ministers inErgland, roust obey prime- 
minister, i. 143 ; responsible to 
Parliament for acts of Crown, i. lai 

Ministers in France, must obey prea- 
dent of council of ministers, i. 13B ; 
responsible for acts of the President, 



i. S8 



Mini 



in Germany, responsible 
for acts of prince, i. 92, 140 ; not 
responsible to Parliament, i. 140 ; 
in Empire, appointed and dismissed 
on recommendation of the chan- 
cellor, i. 140 ; in Empire, must 
obey directions of the chancellor, i. 






chancellor, i. 140 
Minister-president in Germany, i. 141 
Minority representation in England, 

i. 35a, 2S7 
Montesquieu, his theory of the separa- 

Municipal borough in England, i. 
I93i 253- (-^^ Local adminis- 
tration in England and City in 
England.) 

Municipal charters !□ England, i. IQ7 

Municipal citizenship, original, in 
England, i. 194 ; in Germany, i. 
331 ; in United States, i, 217 

Mnnicipal corporations, responsibility 
of, for exercise of private powers, 
ii. 1S3. (SrtCitj.) 

Municipal corporations act of 1S35, 
English, i. 33S ; of i88j, English, 



I. as4 

Municipal ci 



of, i. 356 ; organization of. i. 3J4 ; 
origin of, i. 195 

Municipal council in France, duties 
of, i. ago; elects mayor and depu- 
ties, i. 387 ; oiganization of, i. sBg ; 
sessions of, i. zgo ; term of oSce, 
i. 390 

Municipal council in Germany, duties 
of, i. 333 ; organiiation of. i. 331 

Municipal council in United States, 
decrease of powers of, i. 313 ; finan- 
cial powers of, i. 314 ; form of, i. 
316 ; police powers of, i. 214 ; quali- 

Municipal departments in United 
States, i. 310 ; heads of, in United 
States originally appointed by city 
cnuncil, i. 309 ; heads of, elected by 
people, i. 209 : organized often by 
the commonwealth legislature, i. 
209 ; terms of heads of. i. sia 

Municipal government in United 
States, i. 216 

Municipal officers in United States 
entrusted with discharge of general 
functions, i. 304 ; power of gov^ 
emor to appoint, i. 225 

Municipalities, subject to control of 
legislature, i. 305 {lee Cities) ; in 
i. 253 



N 

Napoleon, l^slation of, in France 
as to communes, i. 386 ; his system 
of local administration, i. 371 

National administration in United 
States, has become more central- 






is! 



Necessity of control over the adminis- 



135 






n England, dut 



JVii/le proilqui 

ment, ii. 181. 183 ; who may enter 

in England, ii. iBi ; who may 

enter in United States, ii. 183 

Norman absolutism, 1. 163 

Norman administration, i. 163 



by officers, ii. 



Obedience (o order 
S3 

Oberpr&sidi»t in PnissU. i. 30a. (Set 
CovemotiD Pnu^a.) 

Oblifjatoiy service as officer in Pros- 
sia, i, 337, 33a. 337 : "n tTnited 
States, i. 233 

Oclrai taxes in France. 1. 3^1 

Office, abandonment of, ii. g? ; may 
be abolished by legislative actien, 
ii. too : acceptance of. in United 
Stales, ii. 23 ; appointment to, ii. 
14 ; board system of, ii. 6 ; not a 
contract, ii. 368 ; dc faelo, do not 
eiist, ii. 35 ; definition of, ii. i ; 
not deterroined by duties of posi- 
lion, ii. 3 : dibtingnished from em- 
ployment, ii. 3 \ how filled, ii. 14 ; 
forbidden, ii. q6 ; incompatible, ii. 
g5 ; mandamus to obtain possession 
of, ii. 63 ; methods of organizing, 
ii. 6 ; method of organ jiiog in 
France, ii. 7 ; qualifications for, 
ii. 37 : quallRcations for, ii. 37 ; 
removal from, ii. 97 ; right of officer 
to, ii. 63 ; single-headed system in, 
ii. 6 ; term of, ii. Bg ; Iriol of title 
to, ii. 63. 

Officers, Bets of, may not be im- 
peached collaterally, ii. 36 ; bonds 
of, ii. Bi ; criraesof, ii. 79 ; de facia, 
ii. 35 ; definition of, ii. i ; devotion 
of entire time to official duties, ii. 
83 ; duties of, ii. 77 ; duty of good 
conduct, ii. S4 ; hoaorary, ii. B ; 
taw of, ii, I ; ministerial, not respon- 
sible when obeying instructions in 
United States, ii. 166 ; moral duties, 
of, ii. S2 ; obedience to orders, ii. 
S2 ; offensive partisanship of, ii, 85 ; 
pensions of, ii . 74 ; per diem allow- 
ances of, in United Slates, ii. 71 ; 
power of criminal courts to punish, 
for crimes, ii. 179 ; professional, ii. 



1 German;. 



S : prosecution of, for < 
England, ii. 180 ; prosecution < 

for crimes, in France, ii. 1B6; [ 
cution of. for 

ii. 188 ; prosecution of. for crimes, 
in United States, ii. iBi ; re^gna- 
tion of, ii. 92 ; responsibility of, 
for violation of duty. ii. 86 : respon- 
sibility of, when obeying order«, iL 
83, 166 ; responsibility of, for negh- 
geuce in United States and EnglsEd. 
ii. 167 ; rights of. ii. 6a ; right to 
compensation, ii. 68 ; right to pro- 
motion, ii. 66 ; right to oflice, ii. 
62 ; right to special protection, ii. 
64 ; may sue for salary, ii. 73 ; 
suits against, for damages, in 
England and United States, ii. 
163 ; in France, ii. 173 ; in Ger- 
many, ii. 176 ; suits against, in 
Roman law, ii. 169 ; who are, in 
United states federal administra- 

Oflicial duties, violation of, a 

panishable, i. 331 
Official relation, termination of , ii. ^ 
Orders in council, i. 134 
Orders of administration, L 35 j 

Ordinances in general, i. 28 ; 

ministrative, ii. no; difference ^ 
between them and ministerial iB*iI 
stTUCtions, i. 57 ; on contini 
Europe, ii. til ; in England, i 
in France, 1. 85 ; in United Statr^ 1 

Ordinance power, delegated, i. ag ; 
English Crown, 
utive, i. 38; of Federal Cm 
in Germany, 

prefect, i. 273 ; of French I 
dent, i. 85 ; of German prince, fl 
ga ; of heads of depaitmenls, : 
151 ; independent, i. aS; of I 
dent uf United Stales, 1. 72 ; suppb 
menlHry, i. 28 



(^^Unary, advinistrative functions a 

in Geai^ia. i. I^l 
Overseers o( the poot, in England, i 



Paris, i. 393 

Parish in England, i. 350 ; origin of, 

Parliamentary responsibility of mims- 

teis in England, i. 144 
Pass examinations in Gennany, ii. 51 ; 

in United States, ii. 41 ; 
Payi d'/fati in France, i. a6g 
Penalties, imposition of by adminis- 

Pensions, oHida], ii. 74 

J'fT ditm allowances of officers in 

United Stales, i. 231 ; ii, 71 
Feirnissrve acts, in England, i. ajl ; 

when peremptory, ii. 78 
Permanent annual appropriations in 

United States, ii. 384 
Permanent civil service. In England, 

ii. 53 ; in United States, ii. 36 
Petition of right, ii. 154 
Physical capacity as a qaaliGcation for 

office, ii. 33 
Physical force, application of, by the 

administration, ii. 122 
Police, not a local matter, i. 304 
Police courts, power of, to control 

administration, ii. 17S 
Police power, local, ii. 11 1; of French 

mayor, i. 388 : of French prefect, 

i. 273 ; of Prussian governor, i. 303 
Police ordinances, central approval 

of local, ii. ti3 
Political acts of enecutive, i. 34 
Political civil service in England, ii. 

5a ; in United Slates, ii. 36 
Political function of executive power, 

i. 49 

Political qualifications for office un- 
comlitutionBl, ii. 37 



'EX. 353 

I'oor-law amendment act of 1S34, 
English, i. 337 

Poor-law- union in England, i. 34S 

Popular sovereignty, influence of 
theory of, on office of governor, i. 
56, 57, 59 

Pone comitatus. ii. 123 

Power of removal, ii. 97 ; in Ger- 
many, ii. 100 ; in United States, 
does not include power to suspend. 

Precepts, i. 36 

Prefect in France, how appointed, 1. 
373 ; is to approve certain resolu- 
tions of municipal council, i. ago ; 
control of, over mayor, t. 287, 289; 



duties 
flict," 



i. 373 : 



s the c 



11. 259 

Premier in England, i. 143 
Prerogative writs, origin of, ii. 195 
Preservation of the peace not a local 

President of council of ministers, in 
France at the head of the adminis- 
tration, i. 139 ; in Germany, i. 141 

President of France, adminislntlive 
powers of, i. 83 ; power of appoint- 
ment of, i. 83, log ; general position 
of, i. 83 ; power of direction of, i. 
84 ; appoints and dismisses prefects 
and under-prefects, i. 372, 284 ; is 
to approve budget of general coun- 
cils of the departments, i. 2B0 ; may 
dissolve general councils of the de- 
partments, i. 277 ; may veto certain 
resolutions of general councils of 
departments, i. 380 ; may call extra 
sessions of general councils of de- 
partments, i. 278 ; ordinance power 
of, i. 85 : power of removal of, i. 
84 : may remove mayors, i, 287 ; 
remedies against his action, i. S7 ; 
responsibility of, i. 85 

President of United States, adminis- 
trative powers of, i. 73 ; appeals to, 
i. 73 : appoints and removes civil- 






:twill a 



1.39; 



power of direction of. i. 66; duty 
lo execute the laws, i. 72 ; com- 
paied with govemoi of conunoii- 
wcnttb. i. 81; history of olfite. i. 63; 
irrespoQsihility of, ii. 164 ; may call 
out mililsry forces, ii. 133 ; may 
older HoiU pToieqm to be entered, 
ii. 186 -, ordinance power of, i. 7a \ 
originBl position of, i. 62 ; powers 
of, i. 62, 71 ; effect on office of the 
power of removal, i. 64 ; power of 
removal of, i. 64 ; present position 
of, i. 6g ; remedies against action 
of, i. 73 ; responsibility of, i. 73 

Frime-niinisCer in England, i. 143 

Private law, aim of, ii. 137 ; diBlin- 
guished from admiaistrative law, i. 
14 

Priviltgitim de non appeilartdo in Ger- 
many, ii. 170, 240 

Privy Council in England, appeals lo, 
ii. 193 ; committees of, i. 125 ; 
controlled by cabinet, \. 143 \ func- 
tions of, i. 134 \ history of, 123 ; 
Ot^nization of, i. 123 ; original 
composition of, i. 1Z3 ; original 
functions of, i. 122 \ sessions of, 
i. 124 ; members of, may alone 
advise Crown, i. log, 125 ; quorum 

Probation, in German dvil service, ii, 
50 ; in United States, ii. 44 

Procedure of administration, ii. 115 

Ptofessionai offices, ii. S ; acceptance 
of, not obligatory, ii. 23 

Professional officers in France, ineli- 
gible for local offices, i. 277 ; in 
French local administration, i. 294 

Prohibition, power of federal courts to 
issue, ii. 212 ; purpose of, ii. 300. 
<i>e Writs, common law.) 

Promotion of ofEcers, ii. 66 

Promotion of public welfare by ad- 
ministration, ii. 104, 136 



Property qualifications, sti Qualifica- 
tions for office 

Province in Prussia, i. 301 ; 
□f, i. 313. (Sei Local administrft- 
tion in Prussia.) 

Provincial assemblies in France, 
tempt to introduce under LouiBi 
XVI., i. 26g 

Provincial committee in PrtisMa. i. 311 
appoints lay members of the district 
committee, i. 307 ; duties of, i. 31 
elected by provincial diet, i. 31 
duties of, i. 314 

Provincial diet in Prassia. duties o^ 
i. 31a ; elects provincial committee, 
i. 311 ; elects lay members of pro- 
vincial council, i. 304; e 
vincinl officers,!. 311 ; arganiiatiog 
of, i. 309 

Provincial officers in Prussia 
DO pay, i. 31a 

T'roT'insiaibiififJiuxin Prussia, i. 311. 
(Sfe Provincial committee in Pntv- 
si..) 

PrBvimiallandlag in Prussia, i, 308. 
(See Provincial diet in Prussia.) 

Provinsialralh in Prussia, i. 3 

Prosecution of officers, private prow> 
cution, ii. tSo ; public prosecudus 
of, ii. 186 

Pnblic business, distinguished 
private business, i. 10 

Public end^, i. 38 



s for appointed officeiB; 



Qualiecal 

ii. 29 

QnaliGcations for appointed officer) 
in United States 
ship, ii. 3a ; intellectual capacil]'; 
ii. 33 ; loss of, ii. 95 : political ul 
constitutional, ii. 27 ; religious nl 
constitutional, ii. 27 ; residence, i 
29 ; lime when they must exist, ii.| 



1 INDEX. 3SS 1 


QokUBcations for office in England, 


Resignation of olficers, ii. 92 


ii. 52 ; in France, ii, 46 ; in Ger- 


Revolution of 1848 in Prussia, ef- 






29 


298 


Qualifications for local officers in 


Richelieu, influence of on French local 


Pnissii, i. 310 




Quarter sessions, court of, in England, 


Rightsof officers, ii. 62. (i^rr Officers.) 


1 appeals to, ii. 19G. S14 


" Rings," ii. 17 


Quasi corporations, distinguished 


Rotation in office in United States, ii. 




91 


per, i. ao2, ii. 153. (Sii Towns 


Russell. Lord John, struggle with 


and Counties.) 


Lord Palmerston. i. 143 


Quo ■warraHlc, i^ainst cities in Eng- 




land, i. 197 ; not used to try title to 


S 


offices of uncertain term, ii. 6a, note; 




not used when special tribunals 


Salaries of officers, ii. 68 ; maynotbe 


have been formed to try title to 


assigned, ii. 71 ; not based on con- 


office, ii. 63 ; power of federal 


tract but on statute, ii. 58 ; not di- 


courts to issue, ii. 212. {Stt Writs, 


minished not lost by sicitness or in- 


common law.) 


ability to do work, ii. 70; how 




fixed, ii. 69 ; how fixed in amount. 


R 


ii. 70 ; not subject to garnishment. 




ii. 71 ; how payment of is enforced. 


Receipts of government, when fined 


ii. 72 ; may he reduced during term. 


by permanent law, ii. 275 


ii.69 


Recorder of New York City, i. 207 


Sanction of local police ordinances, iL 


Recorder's courts, i, 205 


III 


Referendaritis in German civil ser- 


SaniUry districts in England, i. 249. 


vice, U. 50 


258 


Reform bill of 1832 in England, i. 


SchSffcn in Prussia, i. 319 


235 
RcgicTU«s in Prussia, 1. 305. {Sit 




land, i. 251 


" Government " in PniBsia.) 


School districts in England, i. 252, 


Rtgitrungspraddent in Prussia, i. 305. 


254. 257; in United States, i. 185, 


(Sa "Govemmcot" president in 


189, 190 


Prussia.) 


Secrecy of ballot, ii. 2i 


Registration of papers by the admin- 




istration, ii. 131 


Secretary of Treasury in United 


Registration of voters acts, ii. 18 


States, power of, over collectors of 


Religious quaKGcalions for office un- 


customs, i. 153 


constitutional, ii. 27 


Selectmen, i. 170, 18S 




Select vestry in England, i. 251 


Representation in Prussia based on 


Self-gave mment system of administra- 


property, i. 320 


tion, ii. 8 tl. siq. 




Self-government, the admin istraliTe 


r in United Sutes, ii. 28, 30 


system of the United Stales, ii. 9 



35(1 INL 

Senate, United Stales, control of com- 
monwealth over admioistralive acts 
of governot, i. 104 ; control over 
administrative powers of Pre-iident, 
i. 103 ; control over political acts 
of President, i. ro3 ; an executive 
council, i. \Q%, 104 ; federal and 
cammonweallh compared, i. 105; 
sessions of, i. 103 

Senate appointments not affected by 
civil-servicB rules in the United 
Stales, ii. 36, 39 

Sepu^tion of powers, the theory of, 
i. ig ; exceptions to the theory of. 
i. !S ; influence o£ theory on United 
States executive, i. 56, 57, 59; theory 
of, discarded by modern political 
science, i. so ; theory of, a part of 
American law, i. 24 ; theory of, 
stated, i. 23 ; theory of, not the 
same in different countries, i. ai, 

Septennate in Germany, ii. 289 

Sex, as a qualilication for office, ii. 

38,32 

Sheriff, i. 162 ; in North Carolina 
and Tennessee, i. 190; in United 
States, i. l56 ; may call out posse 
toniilatus, ii. 133 

Soldiers and sailors, honorably dis- 
charged, preferred in appointment 
tooffice, ii. 31, 44, 52 

Special and local l^slation in France, 

Special protection, right of ofiieers to, 

ii. 64 

Siadlatissehuss in Prussia, i. 315. {See 

Staff appointments in English civil 

service, ii. 53 
Star chamber, ii, igs ; abolition of. 

State, ends of, i, 38 ; suits by or 

against, ii 149, 154 
SUte governor, i. Bo. (j'w Governor 

in United States.) 



State ministry in Genoany, i. 14 
Stale ofl<c«rs. {See Head^ of depait- 

State secrets, revealing of, by officers, 

treason, ii. 83 
Statistics, ii. 133 
Statutes, conditional, ii. log ; ti 

tory in form, when mandatory, it 

7;; pena], i, 16; ii, 106; it 

dilional, ii. 106 
Statutory enumeration of local p 

in United Stales, i. 323 
Stein, Baron, influence of, on Pnusiui 

local administration, i. 296 ; 

enceof. 00 Prussian municipal gor- 

emment, i. 32S ; " political test 

Subaltern service in German civil sc 



Sufln^e, municipal, in England, L 
354 ; municipal, in France, i 
289; municipal, in Prussia, i. 331; 
municipal, In United Stales, 

aij 

Suits by or against the government, 

ii. 149. 154 

Superannuation allowances of offi 

Supervisor in United States, oripn ol 
i. 167 ; powers, of i. iBo, 183 



Taxes, collected by summaiy proa 

dure, ii. 136 
Taxing power of cities in Unite 

Sutes, i. 201 
Technical administrative service i 

Prussia, ii. 49 
Tenure of office acts in Unitt 

States, i. 65 ; eflect of repeal a 

on power of United Slates Senat 

i. 103 



